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Part |

Introduction

1. Introduction

On November 2, 2018, the Deputy Minister of the Ministry of Community Safety and
Correctional Services received a lefter from lawyer, Mr, Peter Brauti, who
represented a number of Durham Regional Police Service (DRPS) members
requesting an investigation of its Service. That letter contained allegations against
Senior Command of DRPS as well as its Board. It was far reaching in its allegations,
alleging favouritism, cronyism, reprisals and criminal activity at the highest levels of the
Service. His letter contained, as attachments, letters from four complainants, all
former or current members of the Service;

5.21: S.21(2)if);

On January 16, 2019, the Ontario Civilian Police Commission (Commission)
received a request from the Ministry of the Solicitor General (Solicitor General) to
initiate a preliminary review and then possible investigation pursuant to s. 25 of the
former Police Services Act (PSA) into the conduct of senior members of the Service
and the ability of the Durham Reglonal Police Services Board (Board) 1o provide
proper oversight of the administration of the Service.’

Based upon that request and information provided and collected, the Commission
initiated a preliminary review 1o determine which senior officers and members of the
Board, if any, should be subject to a 5. 25 investigation into their individual conduct
and/or performance of duties. The review was 10 also determine if a 5. 25
investigation should be initiated into the administration of the Service and to identify
any potantial systemic issues. On May 23, 2019, the Commission, on its own
motion, decided to conduct an investigation pursuant to ss. 25(1)(a) and (b) of the
former PSA inlo fifleen diflerent issues, all of which are listed in its Terms of

'R.5.0. 1990, c. P. 15, as amended.
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Reference (TOR), found below.® The Commission appointed external counsel,
Messrs. Thomas J. Lockwood, K.C. and lan Scott, as the lead investigators for this
8. 25 investigation.

2. Terms of Reference

1. Whether a number of spacific promotions were impropery implemented
contrary to established policies, practices, and/or procedures, and/or were
improperly based on favoritism, cronyism, and/or paybacks.

2. Whether the Board exercised appropriate oversight regarding the hiring
processes and confract extensions of senior officers, including the Chief of Police
and Deputy Chief of Paolice.

3. Whether a poisoned work environment has been created, encouraged, and/or
sustained by the current senior administration of the Service.

4. Whether the senior administration made decisions thal alfected operations of
the Service, training opportunities for members, and/or disciplinary matters that
were improperly based on faveritism, eronyism, and/or paybacks.

5. Whether the Board is appropriately informed about administration issues
relating to its mandate.

6. Whether the senior administration and/or individuals within the senior
administration of the Service allowed, tolerated, encouraged, sustained,
committed, and/or were willfully blind fo incidenis of workplace
harassmentviolence andfor workplace sexual harassment/misconduct committed
by any member of the Service.

7. Whether the Service has fair and transparent policies/processes to address
incidents of workplace harassment/viclence and/or workplace sexual
harassment'misconduct, and whether the senior administration is following thesa
policies/processes.

? The full Terms of Reference may be found at Appendix #1. As well, the Commission
appointed Toronto Police Service Deputy Chief Michaal Federico (retired) as
administrator for certain issues in DRPS on May 23, 2019, That aspect of the
Commission's Order was extended for six months on May 20, 2020. This Report does
not directly discuss the Administrator's role.
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8. Whether the Board has provided proper oversight conceming complaints
regarding a poisoned work environment; complaints regarding workplace
harassmeantviolence and/or workplace sexual harassment/misconduct; how the
Service addresses these complaints; and the outcomes of these complaints.

g, Whether

acted in an overbearing, intimidating, harassing, and/or tyrannical manner
towards sworn and/or civilian members of the Service, and/or allowed,
encouraged, tolerated, and'or requested subordinates lo act in an overbearing,

intimidating. harassing, and/or tyrannical manner towards other sworn and/or
civilian members.

10. Whether provided false testimony under oath
in order to gain favour with and/or be
rewarded with a promaotion.

11. Whether eviar to
initiate, threaten to initiate, and/or maintain complaints against sworn members of
the Service as an improper form of reprisal, intimidation, and/or coercion.

12. Whether engaged in cormupt
and/or discreditable practices regarding secondary employment, promotions,
and/or pay raises of ather members of the Service

13. Whather

ignared, covered-up, attempled to cover-up, allowed, tolerated,
encouraged, participated in, and/or wera willfully blind to potential and/or alleged
criminal conduct and/or misconduct (as defined in the PSA and its regulations)
committed by andfor directed towards subordinates.

14. Whether improperly influenced
and/or preventad investigations into alleged violations of the Contralled Drugs
and Substances Act.

15. Whether the Board has displayed proper oversight regarding complaints
about members of the senior administration of the Service.

3. Recommendations
This Report discusses these fifteen Terms of Reference, and makes the following
thirty-three recommendations:

5.21; 8.21(2)if);
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Recommendation #2: The Chief make it clear that his office, and only his office,
is ultimately responsible for promotions up to and including the Superintendent
rank among sworn officers and for all civilian members of the Service. (TOR#1)

Recommendation #3: The Chief and the Board each draft a Directive designed
to comply with Part Xl of the Community Salety and Policing Act, and ensure all
members are aware of their right to report misconduct without fear of reprisal.
(TOR#1)

Recommendation #4: The Chiel, in consultation with the DRP Associalion,
place a cap on the length of ime members are placed in acting positions.
(TOR#1)

BRecommendation #5: The Board develop a policy ensuring adeguate
safeguards for questions used during the interviewing process to protect the
integrity of the promotional procass. (TOR#Z)

Recommendation #6: The Board receive copies of any written decisions of the
courts, arbitraters, or hearing officers regarding members of the Service which
may be relevant to the performance of the member's duties or the reputation of
the Service. (TOR#2)

Recommendation #7: Candidates provide copies of any written decisions of the
courts, arbitrators, or hearing officers in which they either gave evidence or were
a party as part of the screening process for a deputy chief or chief position.
(TOR#2)

Recommendation #8: The Service immediately provide the Board with any
disciplinary reports it requests. (TOR#5)

5.21; 8. 21(2)(f);

Recommendation #10: The Respect in the Workplace Committee exercise due
diligence in the review of any reports it receives from investigators, and ensure
that they were conducted in a thorough, professional and independant manner
that complies with the purpose of the Service's Respect in the Workplace
Directive, that being to maintain a working environment that is based upon the
dignity and rights of everyone in the organization. {TOR#&7)

10
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Recommendation #11: The Service consider reviewing the investigative repors

5.21, 5.21(2)(N, to determine whether they were conducted in a
thorough, professional, and independent manner that complied with the stated
purpose of the Service's Respect in the Workplace Directive, that being to
maintain a working environment that is based upon the dignity and rights of
gveryone in the organization. (TOR#7)

Recommendation #12: All interviews by Respact in the Workplace investigators
whether conducted by intermal or external investigators be recorded, and copies
of the recordings be considered work product, copies of which are retained in the
investigation fila. (TOR#7)

Recommendation #13: All retainers for external workplace invesfigations be
made between either the Service on the one hand and the investigator or the
investigator's firm on the other, and not by legal counsel acting for the Service.
Further, the relainer agreement should clearly state thal the exlernal invesligator
is being retained in the capacity of an independent workplace investigator and
not as counsel, and must provide copies of all work product to the Service upen
completion of its Report. Finally, the retainer agreement should stipulate that the
Report and all work product are the property of the Service. (TOR&T)

Recommendation #14: The Service include a clause in its external Workplace
Investigations contracts that all reports and work product may be shared with
oversight agencies such as the Inspector General of Policing and the Law
Enforcement Complaints Agency. (TOR#7)

Recommendation #15: All supervisors receive further instruction and training
regarding their responsibilibes under the Respect In The Workplace Directive
HR-02-011. and in particular, the duty under s. 5 of the Directive to “immediately
contact the Respect in the Workplace Committee upon receiving a complaint of
waorkplace harassment or violence ... or being made aware of harassing or
violent behaviour.” (TOR#9)

Recommendation #16: The Board establish a policy that a copy of the
investigative report refamred to in either ss. 76(9) ot the former Police Services
Act or s5. 198(6) and 201(a) of the current Cammunity Safety and Policing Act be
memaorialized and included as part of the Board's responsibilities under ss.
F7(1)1i) of the CSPA to “monitor the chief of police's handling of discipline within
the police service." (TOR#10)

Recommendation #17: All Professional Standards Unit files be closed by way of
a memaorandum to file copied to the Chief explaining the reason for closure.
(TOR#13)

11
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Recommendation #18: Informaton in all Professional Standards Unit files have
access restricted to those in that Unit and those officers in the appropriate chain
of command up to the Chief. Any breach must be treated as misconduct under
either the Code of Conduct to the Community Safety and Policing Act for sworn
members or a disciplinary issue under the Collective Bargaining Agreement for
civilian members. (TOR#13)

Recommendation #19:
S5.21; S.21(2)0;

Further, the Board shall direct the Service to require in all of its retainer
agreements with external legal counsel that external counsel must inform the
Chief in a timely manner of any conflict of interest or potential conflict of interest.
(TOR&14)

Recommendation #20: Section 12 of the Secondary Activities Directive HR-02-
001 be amended to ensure that any application for secondary employment
include copies of relevant licences or other required approvals. (TOR#14)

Recommendation #21: The Service shall provide the Board at every regularly
scheduled Board meeting a written report of all disciplinary matters involving
members of the Service and its administrative stall and the Board shall
proactively make inquiries regarding such disciplinary matters, even if they do not
involve senior administration. (TOR#15)

Recommendation #22: The Chief table annually with the Board as part of the
public record an educational fund report containing available funding, the names,
amounts of funding, what educational opportunity the recipients are pursuing,
and whether the recipients completed the funded educational programme.
(TOR#15)

Recommendation #23: The Chief provide any reports he receives related to
disciplinary matters to the Board (as noted in Recommendation #21), and their
receipt be noted in the minutes. (TOR#15)

Recommendation #24: The Board receive angoing training with respect to its
role in the supervision and governance of the Service and the role of provincial
bodies responsible for oversight of Police Services and Boards. (TOR#15)

Recommendation #25: The Board carefully monitor any litigation by the Senvice
against provincial bodies responsible for oversight over Boards and chiefs such
as the Inspector General of Policing and the Law Enforcement Complaints
Agency. (TOR#15)

12
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Recommendation #26:
S.21; S.21(2)f;

Recommendation #27: The Board direct the Service to consider employing
internal legal counsel as a cost-reducing measure. (TOR#15)

Recommendation #28: The Board direct the Service to retain a primary law firm
and a secondary law firm in order to provide the Service with a choice of
alternate counsel when appropriate, through a Request for Proposal process. All
external counsel must be subject to a written retainer agreement that specifies,
among other usual terms, what is the appropriate level of interaction between the
law firm and members of senior command (including for example, attending
social events, meals, gifts, sporting events, joint vacations, atc.), all of which is to
be reported to the Board at least annually. (TOR#15)

Recommendation #29: Retainer letters referred to in Recommendation #28
should require external counsel to provide a reasonable estimate of legal fees
and expenses for services upon request. (TOR#15)

Recommendation #30: Going forward, the Board direct the Service to conduct
an annual audit of legal billings supervised by someone with appropriate legal
training and expanence. (TOR#15)

Recommendation #31: Each of the Board and Service provide a written report
to the Regional Municipality of Durham itemizing the legal costs each has
incurred in connection with the Commission’s investigation since its inception in
2019, (TOR#15)

Recommendation #32: The Chief report his responsa to the Commission's
recommendations invalving the Chief every six months after the release of this
Report to the Board and the Executive Chair of Tribunals Ontario or his
successor. (GENERAL)

Recommendation #33: The Board report its response to the Commission’s
recommendations involving the Board every six months after the release of this
Report to the Executive Chair of Tribunals Ontario or his successaor, and its
response to the Chief's Report referred to in Recommendation #32 one year after
the release of this Report to the Executive Chair of Tribunals Ontario or his
successor. (GENERAL)

13
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A consolidated list of recommendations which groups the recommendations under
the appropriate Term of Reference may be found in Appendix #2.

In addition. in two instances, misconduct charoes were laid by the Commission
against

S.21; S.14 (1) (1); .14 (2) (a); S.21(201);

The Commission is not initiating any further misconduct charges.

As mandated by ss. 25(3) of the former PSA, the Report's findings shall be shared with
the Sclicitor General and the Durham Beoard. The Commission is also providing a copy
te the Attorney General because Tribunals Ontario falls under his office’s jurisdiction,
and to the DRPS Chief because many of the recommendations are directed to his
office. Beyond these copies, the Commission is bound by the confidentiality provision
found in former PSA ss. 21(10).

14
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4. Change in Governing Legislation

In 2019, the Ontario government enacted Bill 68, entitled the Comprehensive Ontario
Police Services Act, 2019 (COPS Act). 5That Act contains a senes of schedules,
Schedule 1 being the Community Safety and Policing Act, 20192 (C5PA) and Schedule 2
amendments 1o the Palice Services Act (PSA). By virtue of Schedule 3 of the COPS Act
entitled 'Complemeantary Repeals,” the former P54 was repealed and replaced by the
CSPA on April 1, 2024 .8 The transfer of policing governance from the PSA to the CSPA
transferred the majority of the Ontaro Civilian Police Commission’s functions to the
newly established Inspector General's Office, and the CSFA contemplates the eventual
dissolution of the Ontario Civilian Police Commission. At the same time, the government
passed O.Req 12524 entitled "Transitional Matters” which grandfathers 5. 25
investigations that began before the repeal of the PSA.” Accordingly, this investigation
continues to be governed by the prior legislation. However, the Report refers to the
current CSFA when relevant to the recommendations it makes,

5. Structure of Report
The Report begins with a discussion of its methedology and a list of involved parties,

followed by a recitation of related Court Applications. The latter heading is useful to
appreciate both the lack of cooperation and obstruction the Commission received from
the DRPS and Board in attempting to fulfill its statutory oversight function, as well as a
significant cause of the delay in completing this Heport. These Court Applications
created a major distraction and cost in our investigation,

The Report, in this introductory part, reviews the complaints found in the four letters
attached to Mr. Brauti's November 2, 2018 letter, and determines which ones fit within
the parameters of the TOR. With the results of these reviews, the Report then analyzes
them under the relevant TORs, and makes recommendations, if appropriate.

5.21; 514 (1) (1}; S.14 (2) (a); S.21(2)f);

* 5.0. 2019, chapter 1, Schadule 1.
85.0. 2019, chapter 1, Schedule 1.
" 5. 15 of O.Reg 125/24 reads, in part: "... the Ontario Civilian Police Commission shall
continue to investigate, inquire inte and report on a matter under subsection 25 (1) of
the Police Services Act if those activities began in respect of the matter before the
transition date and if the activities were not completed before that day.”

15
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6. Methodology

Since the announcement of the 5. 25 investigation in May 2019, many other wilnesses
came forward. The investigators intarviewed approximately eighty witnesses, some
mare than once, with the material transcripts being transcribed and summarized. All
witnesses had the opportunity to be accompanied by counsel or an Association
representative, and many availed themsslves of that right. Bacause the Terms of
Reference were contained in a public decument, those interviewed were aware of the
parameters of the investigation.

Pursuant to PSA 5.22(2), the investigators had the authority of 5. 33 of the Public
Inguiries Act, which includes the power to summens witnesses. While many witnesses
came forward voluntarily, some were summaonsed. Those summonsed witnesses had all
the protections aiforded to them under the Public inguines Act and the Canadian
Charter of Rights and Freedoms. A complete list of witnesses may be found at
Appendix #4.

As well, the investigators collected thousands of pages of documents as a result of
voluntary disclosure, the execution of production orders under the Public Inguires Act
and the aforementioned Court Applications, many of which are referred to in this Report
and may be found in the Appendices.

7. Standard of Proof

In considering the guestion of standard of proof to use when making findings of fact, the
Commission reviewed comments made in several public inguiry reports. It noted that
gven within the context of a formal public inguiry, whera interested parties had standing
before an independant arbitrator and the night to cross-examine, there was no
consensus on this issue. However, the majority of the Commissioners of these inguiries
relied upon the standard used in civil and administrative ltigation: balance of
probabilities.

Accordingly, when it was necessary 1o make findings of fact in the face of conflicting
information, the Commission adopted the “balance of probabilities” threshaold, taking into
consideration the reasonableness of those findings in the face of all surrounding
circumstances. If the available information did not satisfy the Commission on this
probability standard, it would conclude the allegation at issue was unsubstantiated.

At times, the Commission was not faced with conflicting evidence, but rather a set of

circumstances from which to make findings of facts. The Commission expressed its
16
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conclusions in terms of the probability or likelihood of something happening or not
happening.

B. Involved Parties

The following is a list of the individuals mentioned in the Report, representing a
subgroup of the individuals the Commission investigators interviewed.

8 Positions often changed due largely to promotions and retirements.
17
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Page 018 to/a Page 020
withheld pursuant to section f sont retenues en vertu de larticle
S.21; 8.21(2)()

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privée



S.21; 5.21i2)(1);

9. Related Court Applications

The Commission's Orders and a Decision of Administrator Federico were the subject of
multiple Gourt Applications by the Service and the Board. Copies of those decisions
may be found at Appendix #5.

The fellowing is a list of Court Applications and their outcomes.

21
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Table Two
List of Related Court Applications

v. Moreira, 2024 ONSC 3737

No. | Style of Cause Outcome
1. Martin v Ontario Civilian Police Application by DRPS and Board to stay
Commission, 2020 ONSC 1116 (Div | OCPC Order; Dismissed April 2020
Ct) Leave to Appeal lo C.A. dismissed Oclober
2020 (no cost order)
2. | Martin v Ontario Civilan Police Application by DRPS and Board to stay
Commission extension order; Withdrawn on December 8.
2020 (no cost order)
3 Rolthaver v. Federico, 2021 ONSC | Application by DRPS to review Order by
512 {Div Ct) staying disciplinary
charges against Dismissed
January 2021 (OCPC awarded $5000 costs)
4 Durham Regional Police Service v Application by DRPS to review decision by
The Ontario Civilian Police OCPC to withdraw disciplinary charges
Commission, 2021 ONSC 2065 against Dismissed May
2021 (no cost order)
fa | Durham Regional Police Servire v, Application by DRPS to compel returm of wo
OCPL, Scotf & Lockwood, 2024 reports written by Workplace Investigator
ONSC 2214: costs endorseament: | Dismissed April 15, 2024,
(2025), CV-21-00662351-0000 costs endorsement April 2, 2025 (OCPC
awarded $65,000 costs)
ab | Durham Regional Folice Service v Maotion by DRPS to compel answers of |
Ontario Civifian Police Commission an his affidavit and requiring
et al, endorsement : (2022), CV-21- | to reattend to answer the questions refused:
00662351-0000 Dismissed October 17, 2022 (OCPC
awarded $9,600 costs)
B Ontano Civilian Pollce Commission | Stated case brought by the Commission

under 5. 33 of the Public Inquiries Act lor
certain emails; Dismissed on the basis of a
linding of solicitor-client privilege (DRPS
awarded $15,000 costs)

5.21; S.21(2)f);

22
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10. The Four Qriginal Complaints

The s, 25 investigation began with the receipt of four letters of complaint by current and
former members of the DRPS. They were used to craft the 15 TORs which established
the framework of this investigation. Those letters and supporting material may be found
in the Martin v. OCPC Divisional Court Record of Proceadings in Appendix #6.

Below, the Commission itemized the incidents and indicated which ones are analyzed in
Part Il of this Report and, if they are not analyzed, the reason why.

§.21; 514 (1) {1); 5.14 (2) (a); 5.21(2)(1;

23
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Page 024
withheld pursuant to section f sont retenues en vertu de larticle
S.21; 544 (1) (h; 814 (2) (a); S.21 {1V (1) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



Page 025 to/a Page 032
withheld pursuant to section f sont retenues en vertu de larticle
521,514 (1) () ; .14 (2) (a) ; 5.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



Part Il
Discussion of Terms of Reference

A discussion of each of the Terms of Reference {(TOR) based upon the distilled
complaints referred to in Part | follows. As mentioned in the Introduction, under each
heading the Commission makes Recommendations, it appropriate, and in two
instances, refers to misconduct charges laid by OCPC.

Terms of Reference #1

Whether a number of specific promotions were improperly
implemented contrary to established policies, practices, and/or
procedures, and/or were improperly based on favouritism, cronyism,
and/or paybacks.

The following Recommendations are related to this TOR:
Recommendation #1: §.21; S.21(2){N;

Recommendation #2: The Chief make it clear that his office, and only his office,
is ultimately responsible for promotions up to and including the Superintendent
rank among sworn officers and for all civilian members of the Service;

Recommendation #3: The Chief and the Board each draft a Directive designed
to comply with Part X1 of the Community Salety and Policing Acl, and ensure all

members are aware of their right to report misconduct without fear of reprisal;
and

Recommendation #4: The Chief, in consultation with the DRP Association,
place a cap on the length of time members are placed in acting positions.

This TOR is discussed under two subsections: (a) manipulation of promaotional

procasses
and (b) Alleged Misuse of Acting Positions.

{a) Alleged Manipulation of Promotional Processes
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S.21; 3.14 (1) {I); 5.14 (2) (a); 5.21(2)(f);

Findings

The evidence was insufficient for the Commission to conclude that any specific
promation was improperly influenced. However, as the excerpts from the above
interviews demonstrale, a number of members of the Service are strongly of the view
that “the promotions were improperly based on favountism, cronyism, and/or paybacks,
and that was directly or indirectly responsible for this practice.”

The interviews referanced above demonstrate a parception that |

»  Wields a disproportionate amount of power in the Service over the promotional
process;

« Creates unnecessary camps and causes divisiveness;

« Has manipulated the promotional process, promaoting favourites and freezing out
those who have fallen into his disfavour;

« Works through proxies,
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« Has intfimidated staff, attempting to dissuade them from seeking the assistance
of their Police Association.

These are seripus allegations, the mere perception of which undermines the integrity of
the promotional process. |t is crifical for the integrity of the Service that the promotional
procass not only be fair and transparent in practice, it must be also seen as fair and
transparent.

Currently, as noted above, the promotional process is seen by a meaningful percentage
of the members as being rife with favouritism, cronyism, and paybacks. This perception
has a deleterious effect on the persons promoted. The integrity of their promation is
undermined. It likely has the further deleterious effect of inhibiting meritorious officers
from putting their names forward as they do not believe that they have a fair chance of
being promoted on their merits alone. It is who you know, not what you know and what
you have previously accomplished in your career, that ultmately determines the
outcome of the promaotional process in their opinion.

§.21; 544 (1) {1); 5.14 (2) (a); S.21(2)(;

As well, as the deleterious negative impact had, or was perceived to
have, on the integnty of the promotional process, as will be seen in the discussions
under TOR #3, #9 and #14, in the Commission’s view, the commaon percaptions of

are that represents an ongoing disruptive force within the Service. In
order for the Service to move forward, it reguires the confidence of all its members
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5.21; 5.14 (1) (1); .14 (2) (a); S.21(2);

The Commission notes that this is a Recommendafion and not an allegafion of
misconduct leading to a Hearing before it. The Commission is of the view that it does
not have jurisdiction to order a Hearing

Based on the analysis set out above, the findings related to under TOR
#3 (adding to a poisoned work environment and disparaging officers with PTSD) and
TOR #9 (failure to adequately address harassment), as well as numerous instances in

which cantriputed to an appearance of impropriety, such as TOR #13
and TOR #14 (perceived
favouritism towards 1 the Commission finds that there

are a number of negative perceptions within and abeout the police Service, including
perceptions of favouritism, a toxic aimosphere and a lack of trust in the Service. These
negative perceplions either stem from conduct or are otherwise directly
associated with him. In leadership positions, perceptions matter. In dismissing the first
of many judicial review applications commenced by the Service to challenge the
Commission's oversight, Penny J. wrote: 3

3 2019, 5.0. 2019, ch. 1, Sch. 1, proclaimed in force April 1, 2024. Transitional issues
between the PSA and the CSPA are addressed in the Intreductory Part, above.
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The proper functioning of the chain of command requires that officers trust
their leadership. A fear of reprisals, a belief that the decision-making of the
senior leadership is unfair, or that senior leadership will not act to stop
misconduct if the wrong-doer is on the “inside”, all have the potential fo
sirike al the heart of the proper functioning of that chain of command.

The Commission finds that, as long remains the
negative perceptions will remain because they are directly and indirectly associated with

Therefore, the Commission makes the following Recommendation:
Recommendation #1:

Further, it would be of assistance to the members of the Service if the Chief made the
line of authority regarding promations clear to all members. Thus, the Commission also
makes this Recommendation:

Recommendation #2: The Chief make it clear that his office, and enly his office,
is ultimately responsible for promaotions up to and including the Superintendant
rank among sworn officers and for all civilian members of the Service.

Finally, on this point, the Commission recommends that the Chief draft a Directive to
ensure that all members are aware of their rights to report misconduct without fear of
reprisal, a responsibility now mandatory for the Chiet upon the enactment of 55. 183(1)
of the CSPA. The Board should draft a similar directive with respect to alleged acts of
misconduct engaged in by the Chief or Deputy Chiefs in compliance with CSPA ss.
183(2).

Recommendation #3: The Chief and the Board each draft a Directive designed

to comply with Part Xl of the Community Safety and Policing Acl, and ensure all
members are aware of their right to report misconduct without fear of reprisal.

(b) Alleged Misuse of Acting Positions

While not referring to specific promotions, some of the interviewees were of the view
that management manipulated the promoalional process by placing their preferred
candidates in acting positions, often for long periods.

5.21, 814 (1) (1) S.14 (2) (3); S.21(2)(1);
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Findings

In the Commission’s view, the Service's practice of placing members into acting
positions for an extended period adds to a sense of distrust about the fairness of the
promational process. It is viewed by some members, as evidenced by the officers’
comments above, as a tactic by which rewards their favourites. It is
also seen as giving that person an advantage in any subsequent competition for that
position. Whether management is intentionally manipulating the process by placing its
preferred candidate in an acting position was unclear — the practice may have evolved
more as a matter of convenience rather than intention.

The Commission understands the necessity of allowing this practice to continue;
positions open up guickly and must be filled. However, at some point, the Service must
make a decision and fill an acting position with a full-time member. Therefore, the
Commission makes the following Recommendation:

Recommendation #4: The Chief, in consultation with the DRF Association,
place a cap on the length of time members are placed in acting positions.
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Terms of Reference #2

Whether the Board exercised appropriate oversight regarding the
hiring processes and contract extensions of senior officers, including
the Chief of Police and Deputy Chief of Police

The Board is mentioned in four of the fifteen TORs (#2, #5, #8 and #15) in this report.
Thera is some inavitable averlap in the discussion of these four Terms which will be
kept to a minimum by fully discussing them under this TOR.

This TOR is discussed under subsections: (a) Role of the Board in General;

5.21; S.21(2)f);

The following Recommendations are made in relation to this Term:

Recommendation #5: the Board develop a policy ensuring adequate safeguards
for guestions used during the inlerviewing process to protect the integrity of the
promoticnal process,

Recommendation #6: The Board receive copies of any written decisions of the
courte, arbitratore or hearing officers regarding members of the Service which
may be relevant to the performance of the member's duties or the reputation of
the Service.

Recommendation #7: Candidates provide copies of any written decisions of the

courts, arbitrators or hearing officers in which they either gave evidence or werg
a party as part of the screening process for a deputy chief or chief position.

(a) Role of the Board in General

In its review of the TORs related to the Board, the Commission took cognizance of The
Honourable John Morden's report entitled Independent Civilian Review into Matters
relating lo the G20 Summit (Morden Report), in which he concluded that the PSA was
intended:
= 10 provide Boards, police officers and chiefs with a clear direction and a more
precise definition of their roles and responsibilities;

= to strengthen the role of the Board;

= 1o bring about an enhanced level of interaction between the police and the
community; and,
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= 1o make police services more reflective of the community they serve.
Glause IV of the TOR states, in part:

Assessment of the above issues [the fiteen TORs| shall be conducted with
regard to 5. 31(4) of the PSA which provides that Boards are not to direct chiefs
of police with respect to specific operational decisions or with respect to day-to-
day operations. A similar section may be found in the CSPA.

While former PSA ss. 31(4) was drafted to prohibit interference by Board members into
municipal chiefs' operational decisions, the Morden Report states that it was not
intended to unnecessarily limit the flow of information. Justice Morden recommended a
greater exchange of information between the Board and the chief.

The Board was defined by PSA Part lll. Its main responsibiliies include: determining
objectives and pricrities of policing in the Durham region; recruifing and hiring the chief
and deputies; monitoring their performances; and overseeing the complaints system.
The Board must also prepare and oversee a budget for submission ta the municipal
council that will provide for payment of adequate pelicing services. The Boards' duties
under 5. 37 of the newly enacted Communify Safefy and Poiicing Act are very similar to
those listed under 5. 31 of the former Police Services Act. Now, Boards must develop
and adopt a diversity plan, this issue is not included in any TOR.

$.21; S.14 (1) (I); 3.14 (2) (a);, S.21(2)(1);
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S.21; 5.14 (1) {I); S.14 (2) (a), S.21(2)M;

Findings

The Commission is of the view that the actions of the Board in granting the contract
axtension, in the manner that it did, were regrettable in the circumstances.

However, the
requested extension was within the Board's purview. Thus, the criticism of the Board's
actions is mora form than substance.
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Findings

Although the Commission accepts the evidence of that:  did not know of

the relationship batween | at the time of the hiring ot |
should have known. The background check and the questions asked of

candidates should have been rigorous enough to expose any such relationship. There is

an appearance of bias. However, the assertion that gained a
material advantage, due to association with 1= not substanbated in
light of evidence.

S.21; £.14 (1) {I); S.14 (2) (a); S.21(2)N;

While the memo and attachmenits were marked ‘For members only’, this process could
have easily led to leakage of the critical draft questions into the hands of potential
candidates, thereby tainting the selection procass. Given the rumours of impropear
access to interview questions, there is a clear need for a higher degree of transparency
in relation to the Board's promotional process. Potential candidates having close
relationships to Senior Command are almost inevitable, but the promotional process
must be protected by adequate firewalls to ensure no appearance of leakage of
guestions being asked of the candidates. Accordingly, the Commissicn recommends
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that the Board develop a policy ensuring adequate safeguards for guestions used in the
interviewing process to protect both the integrity and the appearance of integrity of the
promotional process.

Recommendation #5: the Board develop a policy ensuring adequate safeguards
for questions used during the interviewing process to protect the integrity of the
promaotional process.

5.21, 814 (1) (1), S.14 (2) (a); 8.21(2)(1;
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It is the Commission’s opinion that the interviewing panel considering whether

should be promoted to the position of | should have
beean fully informed of all of the circumstances around the candidate. includina the
relevant findings ot

8.21; S.14 (1) (I, S.14 (2] (a); S21(2)(f);

While it may be adequate for the Board to receive ‘tombstons’ information about
ongeoing disputes, the Commission is of the view that the Board cught to receive copies
of any written decisions of the courts, arbitrators or hearing officers of its members.
Those decisions will inform the Board of labour relations in the more contentious
SCENArios.

The Commission was not provided with any information as to what steps, if any, the
Hiring Panel or the Board took when it realized that it had nct been provided with this
key piece of information in a timely manner.

Thus, the CGommission makes the following Recommendation;

Recommendation #6: The Board receive copies of any written decisions of the
courts, arbitrators or hearing officers regarding members of the Service which
may be relevant to the performance of the member's duties or the reputation of
the Service.

These decisions are of particular relevance when a candidate is applying for a Deputy
Chief or Chief position, whether or not they are internal candidates. Theretore, it is
recommended that candidates must provide copies of any written decisions of the
couris, arbitrators or hearing officers in which they either gave evidence or were a party
as part of the screening process. Accordingly, the Commission recommends:

Recommendation #7: Candidates provide copies of any written decisions of the
courts, arbitrators or hearing officers in which they either gave avidence or were
a party as part of the screening process for a deputy chief or chief position.
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Terms of Reference #3

Whether a poisoned work environment has been created, encouraged,
and/or sustained by the current senior administration of the Service

While the Commission makes no specilic recommendation under this Subheading,

some of the allegations discussed below are, in its view, substantiated and add to the
recommendation the Commission makes under TOR #1,

The roots of this TOR may be found in the written complaints

The complaints of a
poisoned work environment go back to

In sum, the Commission finds that & poisoned work environment was created at the

DRPS.

S.21, 5.14 (1) (I} 5.14 (2) (&), 5. 21(2)(f).

it substantiated nine of the original twenty-two
complainis of harassment.
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.21 .14 (1) (1) S.14 (2) (a); S.21(2)1;

Findings

Was management's response, ordering the three corrective measures, based on the A-
T Report's findings, reasonable? This is a difficult question to answer requiring the
balancing of a number of factors beyond the reach of this Report, such as the
employee's work history, value to the Service, and receplivenass 10 addressing the
issues at hand. Had the been completed with a ruling by
Arbitrator the Commission would ba in a better position to answer this
question. However, as mentioned, the negotiated Minutes of Agreement meant there
was no formal decision,

What is not difficult to assess is whether management was diligent in ensuring
compliance with its mandated correclive measures, and whether it misled the
Association on whether compliance took place. On both points, Senior Command's
position was seriously wanting.

Compliance With Corrective Measures

% Anti-Harassment and Violence Policy [HR-02-011].

48 2020 ONSC 11186.

" Tabs 1 & 2, Volume 1, Book of Documents of the Durham Regional Police
Association, In the Matter of an Arbitration Between Durham Regional Police
Association v. Durham Regional Police Services Board.
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5.24; 5.4 (1) (I; 5.14 (2) (a); S.24{2)f);

Findings

In the face of a substantiated finding that engaged in workplace
harassmeant, it seems someawhat cavalier for o immediately allow to
fill 4 even if there was a rotating schedule. Whether |

proactively appointed or merely permitted a preexisting scheduling
process to place in that position, in the wake of the findings in the it
represented a form of temporary promobon which he could have stopped.

may have not realised the message  was sending 10 both the
complainants and the Association, but  acfions signalled favouritism toward |
and this contributed to a poisoned work environment.

(] Service's Refusal to Disclose

complaint also alleged that the Service would not voluntarily turn over the
to the Association, a point that is well-documented in the
This contributed to a poisonad relationship betweean the Service and the
Association.

On September 15, 2015,
pointed to the refusal of the Service to release this Report as an example of
one of the roadblocks placed by the Service to stall the arbitration.

52

%3 DRPA v. DRPS (Trachuk) 2015 CanLIl (ON LA) which may be found at Appendix
#17.
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It is another example of either Senior Command or the Board. through
counsel, contributing to a poisoned work environment by not voluntarily sharing an
investigative report written by a mutually agreed upon independent investinator even
after it had entered into a written agreement stipulating that it would doso  This action
again prevented the Association from fully understanding how management arrived at
its determination of the appropriate corrective measures in these circumnstances. It
should be remembered that the Association represented the individuals who had been
subject to harassment, and thus had an interest in understanding the
oulcome.

S5.21; 514 (1) {l). 5.14 (2) (a), S.21(2)(1),

Findings

In a perfect world, all complaints and grievances would be settled early on. There are
many reasons why a litigation matter may settle on the eve of a hearing. Some of those
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reasons might be legitimate while others may be questionable. In any event, in the face
ot the statement under oath by of 53 of the 54 grievance claims
brought by the DRPA being seftled or dismissed, it is hard to conclude that
management has been unreasonable settling these matters at the last moment. Thus,
this aspect of the complain is unsubstantiated.

S.21; S.14 (1) {I); 5.14 (2) (a); S.21(2)M;

This attitude towards those suffering psychological distress was also apparent in his
advice to some officers not o seek counselling
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$.21; S.14 (1) {I); 5.14 (2) (a), S.21(2)%f);

Findings
In the face of evidence on this point and the lack of corroboration of the
allegation that had improper access to members’ medical information,

this assertion cannot be substantiated, although there is anecdotal evidence in support
of it.

OF much more concern is the documentead attitude of towards those
members of the Service who were diagnosed with PTSD, especially in light of the
legislated Provincial change in the PTSD presumption. On April 5, 2016, the Ontario
Legislature passed the Supporting Ontario’s First Responders Act. This Actcreated a
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presumption that post-traumatic stress disorder diagnosed in first responders is work-
related. Prior to April 5, 2016, the onus was on the first responder o prove the existence
of PTSD and that it was work-related. These onuses were often a heavy burden.

The new Act applies to police officers. The stated purpose of the presumption change
was o “allow for faster access o WSIB benefits, resources, and limely trealment. Once
a first responder is diagnosed with PTSD by either a psychiatrist or a psychologist, the
claims process to be eligible for WSIB benefits will be expedited, without the need to
prove a causal link between PTSD and a workplace avent. This Actis part of the
province's strategy to prevent or mitigate the risk of PTSD and provide first responders
with faster access to treatment and the information they need to stay healthy,™™@

Employers, who cared for the welfare of their first responders, welcomed this new
legislation. The first responders themselves felt relieved that the PTSD diagnosis was
left in the hands of professionals: psychialrists and'or psychologists and they could
concentrate on their recovery. The Commission heard considerable evidence that the
Service took the opposite stance and vigorously opposed virtually every Application to
the WSIB for presumptive PTSD. If a finding of PTSD was made, the Service appealed
it. If there was a subsequent application for Chronic Mental Stress (CMS), on the basis
of their opposition to the initial finding by the Member, they fought that as well.

It is not practical to exhaustively detail every case explored. A couple of examples will
serve (o describe the approach towards PTSD of Senior Management in general

S.21; S.21(2)(f),

S14 (1) () $.14 (2) (a);

7= “Ontario Passes Legislation to Support First Responders with PTSD," News Release,
Minister of Labour, April 5, 2018; later incorporated into s. 14 of the Workplace Safety
and Insurance Act, 1997 5.0. 1997, ¢h.16, Schedule A.
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S.21; 314 (1) (1); S5.14 (2) (&), 3.21(2N1);

Findings

the Commission substantiates

me'fnllnwlng points:

1. Senior Command failed to ensure that fully complied with
the mandated corrective measures, leaving the Association with the
impression that  had;

2. immediately after an
oulside investigator had made a series of findings that
helpad create a poisonad work anvironment;

4. The Board did not abide by its own Memorandum of Agreement signed in
Seplember 2014 in which it agreed to produce all invesligative reports;

4. The Board, engaged in unnecessary litigation before
Arbitrator leading to her 2015 ruling that the
Report must be produced;

5. The Board, refused lo produce the after |
ruling, necessitating another appearance before the Arbitrator;

8. The Board, ] delayed and did not respond to letters from
DRPA’s counsel, process, as

S Ibid, pp. 112, 113.
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evidenced by comments

7. made knowingly
false and/or m|5leadlng statements in a Notice nf Investigation,
and withdrawing the MNatice when it had 1o know al the time lhew
had no reasonable grounds to make those allegations, more fully
discussed under TOR #11;

8. did not report a sexual assault by one member on
another to the Special Investigations Unit, telling an officer not to contact
the Associalion, according to complainant , and suggesting
the victim of a sexual assault may have been in part responsible for what
happened to her, more fully discussed under TOR #7; and

g9. made dismissive comments to members suffering from
FTSD and the role of | in treating this disorder

Altempting to remedy these findings of a poisoned work environment is problematic
given the change of personnel at the DRPS Senior Command level and the Board. At
the Senior Command level, o have left, and
the Board members rofate through on a regular basis.

S.21, .14 (1) (1), §.14 (2) (@), S.21(2XT1);

These points in themselves might not be grave enowgh o cause the Commission to
make a Recommendation o

However, they add substance to the Recommendation, made earlier under TOR #1, that
comes o that conclusion. Issues regarding the retention of external counsal| are more

75 All letters may be found in Volume 1, Book of Documents of the Durham Regional
Police Association, In the Matter of an Arbifration Between Durham Regional Police
Aszociation v. Durham Regional Police Services Board.
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fully addressed under TOR #14 and TOR #15.
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Terms of Reference #4

Whether the senior administration made decisions that affected
operations of the Service, training opportunities for members, and/or
disciplinary matters that were improperly based on favouritism,
cronyism, and/or paybacks.

There were many allagations against members of senior administration of
favouritism, cronyism and/or paybacks. These are the major ones:

(a) Board indemnification of legal costs in the
(b) the unfair allocation of tuition fees;

(c) the issuance ol a Trespass o Property Act nolice against members of the
Professional Standards Unit in relation to Snuffy's Grill; **

(g) Favouritism towards -

These allegations are discussed under the headings below. Briefly, the allegations that
misused his disciplinary powers by offering to withdraw misconduct charges

against in exchange for damaging information against

and favouritism toward the J are substantiated.

5.21; 5.14 (1) {I}: 5.14 (2) (a), 5.21(2)(7:
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This grievance was very unusual. It began as one involving two parties: |
and the Association. It then expanded as a result of Senior Command deciding to
conduct another investigation into matters raised by the Association's letters

Those particulars were far-reaching. The
March ones are contained in a twenty-one-page letter containing 120 separate
allegations. In that investigation,
had potential liability and requested indemnification from the Board. In the
Commission's view, it was not unreasonable for the Board to accede to this request,
and it does not, on its face, suggest favouritism. Accordingly, this aspect of the
complaint is unsubstantiated.

(b)) Tuttion Fees

The issue of tavouritism with respect to allocation of tuition fees arose
in & number of contexts. There was a general sense thal his choice of those receiving
reimbursement for these fees was a form of favouritism. |

S.21, S4 (1) (1), $.14 (2) (a); S.21(2KN;
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S.21, 514 (1) (Iy; .14 (2) (a); 8.21(2)(N;

The CGommission can independently confirm the use of two lawyers at set dates. In the

disciplinary prosecution, the Commission has the transcripts of nine set dates
before the assigned Hearing Officer, appearances that are typically handled by the
officer in charge of the case in other hearings. Instead, sent two lawyers to every
appearance. It is difficult to think of a reason why appearances of two lawyers on set
dates, which largely deal with housekeeping matters, would ever be necessary.
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Also, two lawyers appeared on a motion brought by in a disciplinary
matter when only one lawyer appeared for the subject officer.® The Commission
attempted to question about these billing practices but | declined to be
interviewed %%

An area of particular concern related to allegations of significant billing is the WSIB
appeals by the Service. The Commission has previously cited from
interview on the negative impact of the Service's WSIB appeals under TOR #3.

These concerns of significant billings are supported by a July 8, 2024, CBC news article
entitled “32M of taxpayer money already spent investigating alleged Durham police
corruption,” in which it reported that

The Durham police board said il's spent approximately $500,000 on legal fees
since the OCPC investigation began. The police service itself told CBC it has
spent about $1.46 million over the same time. They have separate legal teams.¥

This issue is addressed under TOR #14.
Conclusion

S.21; 514 (1) {I); .14 (2) (a), S.21(2)(1),

¥ htips://www.cbc.ca/news/canada/ottawa/investigation-durham-police-cost-money-
1.7253075.
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In sum, the Commission has found some notable instances where the operation of the
Service has been affected by senior administration for reasons related to perceived
favouritism, cronyism and/or paybacks. While social contact outside of the employment
relationship is inevitable, it cannot affect or be perceived to affect the Service's
nperalmnal decisions. The perceived connections between and amang

are the basis of many of the above
allegatmns and should be brought to an end. Itis far this reasen—and others discussed

throughout this Report— 5.21: 5.14 (1) (II: 5.14 (2) (a); 5.21(2)if;

Finally, there was a widely held perception among senior officers, particularly those in
the Professional Standards Unit, that a significant amount of legal work was being
referred to the The issue surrounding the relationship
between the Service and the retention of external legal services is more fully addressed
under TOR #14 and TOR #15.
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Terms of Reference #5

Whether the Board is appropriately informed about administration
issues relating to its mandate.

Please refer to the introductory comments al the beginning of TOR #2 entitled The Role
of the Board in General’, The Commission makes one Recommendation in relation to
this TOR:

Recommendation #8: The Service immedialely provide the Board with
any disciplinary reporls it requesis.

The Commission reviewed the Board's Minutes for the years 2017 to 2020. In general, it
would appear that the Board is informed of major administration issues related to its
statutory mandate in PSA s. 31. In a lengthy interview with |

« The Board would not be informad about complaints against |
because  is an employee of the Service and not the Board;®™®

. had no knowledge of the allegation that
wanted to force 1 o out of the
DRPS because would not support “tyrannical behavior;”
. was unaware as to how much the govermment supported the Victim

Services Unit, and unaware that the provincial government threatened to cut
off its funding. acknowledged that funding is something the Board is
responsible for and that if the funding were cut off and the Service wanted to
have a Victim Services program, the money would have to come from
somewhere else;

= The names were not familiar to |, but the Board
would have been made aware of grievances and disciplinary matters at
meetings with just a couple of santences cutlining the complaint. A
recommendation found in TOR #2 addresses this point. The Board is

5.21; 514 (1) (1); 514 (2) (a); S.21(2K1);
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informed about the nature of the dispute and where it is in the system
including what is going on with disciplinary matters that go fo hearings;

= With respect to the guestions raised 3.21; 3.21(2)(f);
sfated that
understanding was that Hearing Officer signed off on everything
being alright. stated that does not recall reading ruling.
Again, a Recommendation found in TOR #2 addresses this point;

. recalled submitting a complaint to the Board
about ' = | on June 12, 2018. As a result,
the Board requested a 5.25 investigation from the QCPC, advised

about the medical restrictions submitted by and
requested a follow-up. The OGP responded on Juna 135, 2018, stating it
would not investigate. The Board then held a special meeting on June 26,
2018, and advised the OCPC the same day that it was requesting the
Commission assign the chief of another force to investigate. On July 9, 2018,
the Board's complaint was refemred o Niagara Regional Police Services for
an outside investigation. That Service found the allegations to be
unsubstantiated - the Board and raceived copies of the report;

. was aware of applying for secondary employment to
parmit
stated that if an officer wanted secondary employment, he or she
applies to the Chiel and the Board is then notified very basically when it is
approved. slates that the Board does not do the approval process
for secondary employment — they just receive notification after the approval
Process;

. did not recall being informed that secondary employment
activity was approved but knew there was pushback, and that the issue was
sent 1o the O.P.P. 10 review. said the issue came 1o the Board's attention
due to a Toronto Star article. The Board did not see the O.P.P. investigation
results. It asked for the O.P.P. report twice.  said that the
report was lacking and that it was in the process of being looked at again.

was unaware that the requested the O.P.P. to change part of the
report and that the O.P.P. declined. The Board has never seen the Q.F.P.
report;'®

% The NRPS report may be found at Appendix #16.
'MW The O.P.P. report may be found at Appendix #14,
ital
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. stated that to recollection, was not aware that a legal
opinion had been produced with respect to whether had a
licence, 10 was also unaware of the alleaation that

~ atthe same time as providing an opinion o the DRPS about the
secondary employment issue. Please see the discussion under TOR #14 on
this issue of canflict;

= Counsel for the Board, who was present during the
interviews, clarified that the O.P.P. report fell under Part V, and that the Board
does not usually receive a copy of these types of repors.
stated that the FSA 5. 95 confidentiality provision may have impeaded the
Board's access to the report,

- stated that with respect to Gourt Applications, it is the office of
the Chief of Police that brings them forward. The Board is not necessarily a
party but is aware of them;

- stated that the Board receives monthly reports from the Chigf
an administration of the complaint system:;

- stated that the Board was informed of the dismissal of disciplinary

charges against However, it was not aware, at the time, about
the alleaation that then

but the Board heard about it later, stated that
cannot recall it the Board did anything after heanng about the allegations;

. acknowledged being aware of allegations of preferential treatment
regarding educational funds managed by recalled that the
employee in question and it was suggested that education
would be a good use of time. does not recall the Board being aware
that |

= The issue of secondary employment also arose

S.21; 514 (1) (1), S.14 (2) (a);
S.2102)00,
M The legal opinion may be found at Appendix #15.
102 Further discussed under TOR #15.
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stated that was not aware of secondary

employment coming to the Board's attention. said that: : was not sure
that anyone would see a conflict in that case since it was in
own field stated that if someone is engaged

In secondary employment, it s up to them to bring it forward; and

. said the Board is made aware of approved applications for
secondary employment but is not involved in the approval process.
stated that this interview is the firsttime:  has seen the name

"Tao knowledge, the Board was not made aware of |
arrest. Further, this is the first time has heard anything about
and stated that 1o her knowledge the Board does not know about the

Findings S.21, S.21(2)(N:;
The Board was in a difficult position on the issue of being informed about
administration issues related to its mandate. It largely relies upon information
provided by the Service's Senior Command and in particular, its Chief. As well,
some confusion may arise due to the drafting of P5A s55. 31(4) which stated, “[T]he
Board shall not direct the chief of police with respect to specific operational decisions
or with respect to the day-to-day operation of the police farce.” Some board
members may have assumed —wrongfully, in the Commission's view — that the
Board has no right to ask questions regarding any operational decisions.

As mentioned in the discussion of the role of the Board in TOR #2, relerence was
made to The Honourable John Morden's Report entitled Independeni Civilian
Review into Matters relating o the G20 Summit (Morden Report). Mr. Maorden
criiqued the use of former PSA ss. 31(4) by the then Toronto police chief during the
2010 G20 Summit and recommended a much greater exchange of information
between the board and the chief.

The admonitions contained in the Morden Reporf were no doubt taken into
consideration in the drafting of an analogous section in the new Community Safety
and Policing Act. 5. 40 of that Act, entitled “Police service board directions” states:

(1)} The police servica board may give directions to the chief of police.
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(2) For greater certainty, the police service board shall not direct members
of the police service other than the chief of police, unless that direction is
specifically authorized undear Part Xl (Discipling and Termination).

(3) No individual member of a police service board shall direct the chief of
police or, for greater certainty, any other member of the police service.

(4} The police servica board shall not direct the chief of police with respact
to specific investigations, the conduct of specific operations, the discipline
of specific police officers, the day-lo-day operation of the palice senvice or
other prescribed matters.

i4.1) Subsection (4) does not prevent a police service board from issuing
directions that may affect operations.

i5) The police service board shall not direct the chief of police to provide
personal information to the board under subsaction (1) if other information
will serve the purpose for which the information is to be used.

|6) The police service board shall not direct the chief of police to provide
more personal information to the board under subsection (1) than is
reasonably necessary to meet the purpose for which the information is 1o
be used.

(¥} The palice service board shall not direct the chief of police to do
anything that would,

(a) contravene this Act or the regulations, or any other Act or
regulation;

(b))  require a member of the police service to do something or
refrain from doing something where this would be inconsistent with
his or her duties under this Act or the regulations; or

c) prohibit a member of the police service from atlempting to
collect information for the purpose of investigating an offence or
assisting with the prosecution of an offence.

(8) A chief of police may decline to provide information pursuant to a

direction from the police service board if authorized to do so by the
regulations.
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i9) The police service board shall publish any directions given to the chief
of police under subsection (1) on the Internet in accordance with the
regulations made by the Minister, if any.

The Commission, therefore, encourages the Board to be more proactive in its
questioning of Senior Command. This Board, through its Chair, pleaded ignorance
with respect to many matters of concern. Some of the plethora of complaints which
were investigated may not have occurred if the Board had been more proactive.

Referrng to the Board's responsibilities, listed in former P54 s, 31, there are two
subsections for which the Board should be befter informed by Senior Command:
those relating to its responsibilities under ss5. 31(g) for receiving reports about
secondary employment, and under s5. 31{j) for reviewing the police’s administration
of the complaints system. These Board responsibilities remain the same under ss.
37 (h) and (i} of the Community Salety and Policing Act (CSPA).

Tuming first to the secondary employment issue, it appears the Board only received
those reports after the Chief had approved the requests and not if the request was
declined. The Board Chair advised that it never saw the secondary
employment application, more fully discussed under TOR #14, even though it had
been accepted but then later withdrawn. S.21; 8.21(2)(f;
apparently was engaged in secondary employment activities with |
acknowledged cannot recall if there was ever a secondary

employment approval for brought 1o the Board's attention.

clarified that officers are only chliged to seek approval for secondary
employment if they feel that there is going to be a conflict or that it may violate
former PSA 5. 49, 1™

These lacunae in fully reporting both approved and rejected requests for secondary
employment to the Board are remedied with the enactment of CSPA by the addition
of the following clause:

C5PA s5. B9(6) The chief of police shall submit a written report to the
police service board respecting any decision he or she makes under
subsection (4), with reasons,

Boards ought to be now fully apprised of all secondary activity applications and the
Chief's reasons for acceptance or rejection. Parenthetically, the new Act, like the
old one, doas not place an onus on the applicant to always apply for approval

1M Plagse refer to TOR #14 for a discussion of Directive HR-02-001
oz
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8.21;
. 21(2)();

whenever he or she wishes 10 engage in secondary employment — the member only
needs to disclose when he or she “proposes to engage in an activity that may
contravene subsection (1) [the conflict provision] or who becomes aware that an
activity that he or she has already undertaken may do so."

The secondary employment request also had consequences for the Board's
responsibilities under former PSA ss. 31(j). The Ghief's request that the O.P.P.
investligate the incident is more fully addressed under TOR #14. The Board
never saw the Q.P.P. report notwithstanding a number of requests.

added that the report was a Part V investigation and accordingly the Board does not
usually receive a copy of these reports.

Board counsel stated that P54 5. 95 may have impeded the Board's access to the
reporl. In the Commission's view, howeaver, 5. 95 should not act as a prohibition
from the Board being apprised of disciplinary matters. PSA ss. 95(a) stated that an
exception to the general confidentiality provision as: "may be required in connection
with the administration of the Act and the regulations.” Given the Board's statutory
duties under former P5A 55, 31(j) and (7), the Service could have provided
disciplinary reports to the Board without breaching the 5. 95 confidentiality provision.
Additionally, in the C5PA, the equivalent of former PSA s. 95 is found in Part VII
entifled, "Law Enforcement Complaints Agency,” and does not affect the operations
of a police service. Accordingly, the Commission recommends that the Service
provide the Board with any disciplinary reports it requests.

Recommendation #8: The Service immediately provide the Board with any
disciplinary reports it requests.
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Terms of Reference #6

Whether the senior administration and/or individuals within the senior
administration of the Service allowed, tolerated, encouraged,
sustained, committed, and/or were willfully blind to incidents of
workplace harassment/violence and/or workplace sexual
harassment/misconduct committed by any member of the Service.

This Term of Reference is addressed in TOR #7.
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Terms of Reference #7

Whether the Service has fair and transparent policies/processes to
address incidents of workplace harassment/violence and/or
workplace sexual harassment/misconduct, and whether the senior
administration is following these policies/processes.

This Term of Reference focuses on two aspects of the Service's workplace/harassment
issues: policy and implementation of that policy. They are addressed by first discussing
the policy under one heading and then the implementation of the policy. Under the latter
heading, the focus is on five circumstances where the Service has initiated Respect in
the Workplace (“RITWP"} investigations under these headings:

S.21, S.14 (1) (1), S.14 (2) (a); S.21(2XN;

Briefly, the Commission is of the view that the Service's paolicy is fair and transparent but
its implementation, as evidenced by these invesligations, leads to the following
Recommendations:

Recommendation #9:

Recommendation #10: The Hespact in the Warkplace Committee exercise due
diligence in the review of any repors it recaives from investigators and ensure
that they were conducted in a thorough. professional, and independent manner
that complies with the purpose of the Service's Respect in the Workplace
Directive, that being to maintain a working environment that is based upon the
dignity and rights of everyone in the organization.

Recommendation #11: The Service consider reviewing the investigative reporis

lo determine whether they were conducted in a
thorough, professional, and independent manner that complied with the stated
purpose of the Sarvice's Respect in the Waorkplace Directive, that being to
maintain a working environment that is based upon the dignity and rights of
everyone in the organization.

Recommendation #12: All interviews by Respect in the Workplace investigators
whether conducted by internal or external investigators be recorded, and copies
a5
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of the recordings be considered work product, copies of which are retained in the
investigation file.

Recommendation #13: All refainers for external workplace investigations be
made between either the Service on the one hand and the investigator or the
investigator's firm on the other, and not by legal counsel acting for the Service.
Further, the retainer agreement should clearly state that the external investigator
is being retained in the capacity of an independent workplace investigator and
not as counsel, and must provide copies of all work praduct to the Service upon
completion of its Report. Finally, the retainer agreement should stipulate that the
Report and all work product are the property of the Service,

Recommendation #14: The Service include a clause in its external Workplace
Investigations contracts that all reports and work product may be shared with
oversight agencies such as the Inspector General of Policing and the Law
Enforcement Complaints Agency.

(&) Policy

The Service has a 'Respect in the Workplace' [Anti-Harassment and Violence Policy]
Directive HR-02-011 (RITWP Palicy) in compliance with 5. 32.01(1)(b) of the
Occupational Health and Safety Act and the Ontarfo Human Righis Act. The Palicy, first
in effact in 2008 and last revised in 2017, makas it clear that acts of harassment,
discrimination and viclence are a violation of the Occupationa’ Health and Safety Act,
and will not be tolerated.

The purpose of the RITWP Policy is set out in the first page, and is worth citing because
of its relevance to Recommendations #10 and #11:

... the Durham Regional Police Service is committed to providing and
maintaining a working environment that is based on respect for the dignity and
rights of everyone in the arganization. It is the Service's goal to provide a healthy
and safe work environment that is free from any form of harassment or violence

The Policy continues to define discrimination, sexual and discriminatory harassment,
harassment and bullying in the workplace, and workplace and domestic vialence. It
mandates the establishment of a Respect in the Workplace Commitiee that must
investigate all complaints and consists of members of senior management including the
Inspector of the Professional Standards Unit. As stated at clause 6(d), *...The
Committee may choose to use either an internal or external investigator ..." Depending
on the nature of the complaint, the Committee may attempt to resclve it by an informal
or formal procedure. If the formal procedure is chosen, and an investigation
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substantiates a breach of the Folicy, the chief may impose corrective measures ranging
from counseling fo termination for sworn members under Part V' of the former PSA, or
similarly for civilian members under the terms of the 'Civilian Discipline Process’
Diractive.

The CSPA has similar disciplinary provisions for sworn members. Under s. 200, a chief
may impose any combination of the follewing disciplinary measures:

* Suspend the officer without pay for a period not exceeding 30 days or 240 hours;
= Direct that the officer forfeit not more than three days or 24 hours pay;

= Direct that the officer forfeit not more than 20 days or 160 hours off;

+ Reprimand the officer;

« Direct that the officer undergo specified counselling, treatment or training; and/or
= [Direct that the officer participate in a specified program or activity.

If the DRPA makes a request following completion of a formal investigation, the Board
mus! provide the Association with a full copy of the report along with all underlying
documents. The report may only be read by senicr members of the Association and
counseal for the purpose of representing its members. The Policy also provides for
protection for good faith whistleblowers and consequences for those making talse or
malicious complaints. The new CS5PA also provides statutory protections for whistle-
blowers.

On its face, the Service’s RITWP Policy is fair and transparent, and addresses incidents
of workplace harassment/vielence and'cr workplace sexual harassment/misconduct.
However, the real concearn is the second part of this TOR: is the senior administrafion
following these policies/processes?

(b] Implementation of the Anti-Harassment and Violence Policy

When the Service is confronted with serious allegations of workplace harassment, it has
a choice: it can investigale internally or retain oulside investigators.

S.21; 514 (1) (1), 514 (2) (a), S.212)1),
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5.21; .14 (1) () 5.14 (2) (a); 3.21(2)(7);

In March 2016, prior to this incident, Chief Martin had retained the services of Dr.
Workman-Stark, a researcher with the Athabasca University Faculty of Business and
former Chief Superintendent with the RCMP, to conduct an assassment of the DRPS as
an inclusive workplace. She produced a report in October 2016 entitled “An Assessment
of the DRPS as an Inclusive Workplace,” which led to some follow up meetings with
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staff. A copy of that report may be found at Appendix #7. |

S.21; 5.14 (1) {I); 5.14 (2} (ak S.21(2)(7);

107 An identical duty exists under s. 16 of the new Special Investigations Unit Act, 2018,
5.0. 2019, Schedule 5, ch. 1.
29
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521,514 (1) () ; .14 (2) (a) ; 5.21(2)(f) ;
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§.21: S.14 (1) (1) S.14 (2) (2); S.21(2)41);

(c) The Use of External Investigators in RITWP Investigations

Often, the Service retains external investigators to conduct the investigations and write
reports which either substantiate or do not substantiate the allegations in issue. This
practice has some obvious advantages: the external investigators are experts in their
field and are ostensibly in an arm's length relationship with Senior Command. They
have to make difficult assessments of witnesses’ reliability and credibility in what is
often a politically charged environmeant,

As evidenced in the discussion of the reports below, some allegations raise issuas
concerning work related intimate relationships. In all cases, these external investigators
must make difficult decisions central to resolving the allegations, leading some allegers
and/or the respondents 1o feel agagrieved by the results. The Commission is, therefore,
mindful that complaints regarding investigators’ findings will often be crticized by the
party perceived to be on the losing end of a credibility analysis. It is the nature of any
investigation that negative conclusions will be upsetting to those most directly affected
by its results. However, as praviously discussed, investigators cannot lose sight of the
purpose of the RITWP Directive; thal being to maintain a working environment thal is
based on respect for the dignity and rights of everyone in the organization.

When allegations are substantiated, leading to a hearing under former Part V of the
Police Services Act (now the Community Safety and Palicing Acl) or through the
collective bargaining procedure, the conseguences to those involved members can be
grave: loss of employment, as well as reputation. If the complaint is not substantiated,
the complainant can suffer reputational damage as evidenced in the matter.

The Commission has reviewed a number of the external investigations which were the
subject of complaints by summonsing both copies of the RITWP reports along with their
related work product. As discussed in the Introduction, the Service, through its lawyers,

'™ Please refer to Appendix #18.
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brought an Application on July 16, 2021, 10 the Superior Court
ot Justice demanding the return of two of the . reports and refused to produce
unredacted copies of other reports. On April 15, 2024, the Service's Application was
dismissed, and shortly thereafter. it oroduced unredacted conies of all reports over
which it had control.'"? . This
Court Application significantly impacted the Commission’s ability to complete this Report
in & fimely fashion.

The Commission has reviewed five reports, all of which were the subject of complainis,
authored by external investigators.

Each of these reports is discussed below, leading to Recommendations which, if
adopted, may infuse a greater senss of ransparency, accountability and confidence in
future reports authored by external investigators.

5.21; 5.14 (1) (17; 5.14 (2) (a), 5.21(2)(f),

"0 Durham Regional Police v. Ontario Civilian Police, 2024 ONSC 2214,
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Page 105 to/a Page 107
withheld pursuant to section f sont retenues en vertu de larticle
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A short note an methodology | _ The findings the
Commission makes below are based solely on the written record, t ~

report and follow up correspondence with the RITWP Committee. In the
Commission's view, the face of the record was sufficient o make these findings without
the need to interview

In the Commission’s view, while it was reasonable for to conclude
allegation was not substantiated, it was not reasonable 10 conclude

on the basis of this lack of corroboration. may have made the comments

when no one else was within earshot, or others may have lied in their statements when

they said they did not hear make the comments in question. Lack of corroboration

of assertions of sexual comments does not make denials probably

true and a liar.

S.21; 3.14 (1) (1), 5.14 (2) (a), S.212)1),
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_ These submissions were included in a Judicial Review proceeding, all
underscoring the harm that these unreasonable conclusions can cause.

made a complaint against a senior officer, that complaint was
investigated by an external investigator who substantiated some of |
Based on faced disciplinary charges,
The process appeared to work fairly. However, a number of har
allegations were not substantiated
The Commission is of the view that his conclusions on this point
were unreasonable.

Further, the rejection of the
officer's complaint in this manner perpetuates a culture of disbelief of victims of sexual
offences, a culture which courts have condemned for years.

S5.21; 5. 14 (1) {I); 5.14 (2) (a);, 5.21(2)(f);

These conclusions lead the Commission 1o make the following Recommendations in
relation to the Report.

Recommendation #9:

Recommendation #10: The Respect in the Workplace Committee exercise due
giligence in the review of any reports it receives from investigators, and ensure
that they were conducled in a thorough, professional and independent manner
that complies with the purpose of the Service's Respect in the Workplaca
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Directive, that being to maintain a working environment that is based upon the
dignity and nights of everyone in the organizaton.

S.21; 314 (1) (1y; 3.14 (2) (a); 3.21(2));
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Page 111

withheld pursuant to section f sont retenues en vertu de larticle
821,814 (1)(); 5.14(2) (a) ; S.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
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8.21; .14 (1) (I); 5.14 (2) (a); 5.21(2)(7);

Findings

Material inconsistencies are always important in assessing a witness' credibility and,
indeed, there are inconsistences on some points between

15 |nterview with Joshua Phillips, February 22, 2024, at p. pp. 4-5.
17 | mterview with Joshua Phillips, February 22, 2024, atp. 19,
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withheld pursuant to section f sont retenues en vertu de larticle
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Recommendation:

Recommendation #11: The Service consider reviewing the investigative reports

to determine whether they were conducted in a
thorough, professional, and independent manner that complied with the stated
purpose of the Service's Respect in the Workplace Directive, that being to
maintain a working environment that is based upon the dignity and rights of
everyone in the organization.

S.21, 514 (1) (1), S.14 (2] (a), S.21(2WT).
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Page 123 to/a Page 129
withheld pursuant to section f sont retenues en vertu de larticle
821,814 (1)(); 5.14(2) (a) ; S.21(2)(f) ;
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5.21; .14 (1) {I3; S.14 (2) (a); 5.21(2)(N;

Findings

said: recorded these interviews but informed the investigators that |
recordings were not accessible because they were located on an antiquated server and
copies wers not provided to either the law firm or the Service. The notes of fhe two
interviews were reviewed. With respect to the first interview, in the absence of an audio

1% |bid, p. 46.
134 |bid, pp. 46-49.
15 |bid, p. 51.
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recording, no comment can be made on its tone. Regarding the second interview, it is
impossible to square recitation of the interview with notes.

In the absence of audio recordings, the Commission is not in a position to substantiate

complaints regarding the questions asked and the tone of those questions.
This lack of an evidentiary basis leads the Commission to make a Recommendation,
discussed below, that all RITWP interviews be recorded and made available to the
Service. Their absence also supports the previous Recommendation that the Service
consider reviewing investigations.

5.21; 814 (1) {I); 5.14 (2} (a); S21(2)(F);

further confirmed that the redacted allegations were raised in an unsclicited
manner and not as a result of prompting by the questioner, 37
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Findings

Because the interviews were recorded and disclosed — with the exception of the parts
which advised were unrelated to investigation — the Commission has a
thorough evidentiary basis for assessing the conclusicns reached by the investigator.
Assuming the redacted parts formead part of the work product for reasons unrelated to
guestions posed by the investigator, the Commission is of the view that |  conclusions
that both the allegations related 1o the claim and those of the counter-claim were
unsubstantiated was reascnable. The Commission's ability to maka this determination
underscores the importance of the Recommendation made below for recorded
interviews.

nelusion with r Extemal Investi [

As evidenced above, the issue of bias in external Respect in the Workplace
investigations was a recurring theme in the interviews. External investigators (usually
lawyers) are retained either by the Service or counsel for the Service. Thus, as
menfioned in the beginning of this subsection, the Association has expressed a concern
of inherent bias with these investigations.

These findings support the view of DRP Association members that the investigations by
external investigators are sometimes biased and unfair,

Some of these concems have been addressed by the changes in 2017 revisions to the
RITWF Directive which mandates that copies of the investigation reports, as well as the
fruits of the investigation (documents and witness interviews for example), must be
provided to the Association for the purpose of representation of its members, Now, the
DRPA may assess the relationship between the underlying investigation and the report
itself to independently determine whether its conclusions on witness credibility are
reasaonable ones. This represents a step forward in facilitating trust in the external
RITWP reports. As such, the Commission has no Recommendations regarding
Association access to investigative reports, so long as those reports are unredacted and
include all work product.

(@) Other Recommendations

As discussed,
£.21; S.14 (1) {); 5.14 {2) (8); S.21(2)(N);
Itis further
noted that agreed that recording of interviews was the best evidence of an
132

Page 132



interview and has made it standard practice. Therefore, the Commission makes
these Recommendation regarding future external Workplace Investigations agreements:

Recommendation #12: All interviews by Respact in the Workplace investigators
whether conducted by intemal or by external investigators be recorded, and
copies of the recordings be considered work product, copies of which are
retained in the investigation file.

Before ending a discussion of the role of external investigators, the Commission noted a
change in the retainer agreement between the Service and the Service's lawyers

S.21; 5.14 (1) {1); S.14 (2) (a); S.21(2)(f);
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Recommendation #13: All retainers for external workplace investigations be
made between either the Service on the one hand and the investigator or the
invastigator's firm on the other, and not by legal counsel acting for the Sarvicea.
Further, the retainer agreement should clearly state that the external investigator
is being retained in the capacity of an independent workplace investigator and
not as counsel, and must provide copies of all work product to the Service upen
completion of its Report. Finally, the retainer agreement should stipulate that the
Report and all work product are the property of the Service.

Recommendation #14: The Service include a clause in its external Workplace
Investigations contracts that all reports and work product may be shared with
oversight agencies such as the Inspector General of Policing and the Law
Enforcement Complaints Agency.
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Terms of Reference #8

Whether the Board has provided proper oversight concerning
complaints regarding a poisoned work environment; complaints
regarding workplace harassment/violence and/or workplace sexual
harassment/misconduct; how the Service addresses these
complaints; and the outcomes of these complaints.

Please refer to the introductory comments at the beginning of TOR #2 entitled The Role
of the Board in General." The Commission makes no recommendations in relation to
this TOR. While the Commission concludes that the Board's policies in this area were
satisfactory, its oversight was problematic for reasons discussed below.

The Board's role in this area is defined by former P54 ss. 31(c) which stated: "A board
is responsible for the provision of adequate and effective police services in the
municipality and shall ... establish policies for the effective management of ihe police
force.” Its role is circumscribed by PSA ss. 31(4) which states: “The board shall not
direct the chief of police with respect to ... the day-to-day operations of the police force.”

Clause 37(1) (a) of the new Community Safely and Policing Act also states a police
service board shall ensure adequate and effective policing but ss. 38(1) has a more
expansive list of areas in which the board shall establish policies. |t states:

A police service board shall establish policies respecting,

(a)  the administration of the police service;

{p)  the provision of adequate and effective policing in accordance with the
needs of the population of the area for which it has policing responsibility;

{c)  disclosure by the chief of police of parsonal information about individuals:;
(d)  disclosure of secondary activities under section 89 and decisions under
that section;

{e) the handling of discipline within the police service;

() subject to subsection (4), the indemnification of members of the police
service for legal costs; and

(g)  any other prescribed matlers.

The CSPA goes further in articulating a limitation on the authority of a board in respect
to policy making by stafing in ss. 38(5), "The police service board shall not make

policies with respect to specific investigations, the conduct of specific operations, the
management or discipline of specific police officars or other prescribed matters.”
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Further, while the C5FA contains a clause similar to s5. 31(4) of the P3A prohibiting the
board from directing the chief with respect to the day-to-day operations of the chief, the
new Act nuances this restriction by including at ss 38(4.1), “subsection (4) does not
prevent a police service board from issuing directions that may affect operations.”

The Commission is of the view that the Board's main responsibility, under either Act, is
to establish policies but not be involved in their implementation unless they impact upon
other Board areas of statutory respensibility. The Service, as represented by its chief,
on the other hand, is respoensible for addressing complaints. Therefore, the issues with
respect to the service raised in this Term of Reference =how the Service addresses
these complaints and the outcomes of these complaints — are more fully addressed
under TOR #6 and TOR #7. Accordingly, the discussion here will focus on the first part
of this Term: whether the Board has provided proper aversight conceming complaints
regarding a peisoned work environment, complaints regarding workplace
harassmentviolence and/or workplace sexual harassment'misconduct.

5.21; 5.14 (1) (I; S.14 (2} (a); S.21(2)iF;

For example, Tab 3 is entitled ‘By-law Administration of the Complaints System” and
sats out the by-law passed by the Board on December 13, 2011 which established the
Part V complaints process.'* It contains all the Chief's reports the Board receives for
information regarding the review of investigations conducted by the Service's
Professional Standards Unit from 2017 to 2022. It also contains a report dated June 27,
2022, by Acting People, Development and Learning Director Ms. Helly Britton finding
that all provisions of the ‘Positive Workplace Culture policy’ have been complied with.

Tab 4 contains the ‘Treatment of Members Policy.’ It also contains reports to the Board
spanning 2017 to 2020 when the policy was repealed and replaced with four policies, as
gxplained in the memo found at Tab 5 dated July 21, 2020, entitled ‘Policy Review —
Phase II'. The four new policies became effective on July 21, 2020, and may be found
at Tabs 610 9

140 Presumably this by-law has been updated to accord with clause 38(1)(e) of the
CSPA which states that the board shall establish policies for “the handling of discipline
within the police service.”
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Tab 6 contains the first of the new policies and is entitied ‘Preventing and Responding
to Workplace Viclence and Harassment.' It was revised on March 23, 2021, and sets
out in detail the Board’s policy position and the Chiefs duties. It has the following:
reporting provisions:

1. The Chief of Police shall advise the Board, at the conclusion of an
investigation into a workplace harassment or workplace violence complaint,
of the results of the investigation and any remedial actions taken or expecied
to be taken, including any disciplinary action.

2. On an annual basis, the Chief shall make a written report to the Board.
The report shall include the following information:

. Asummary of the processes in place to demonstrate compliance with
this paolicy:

ii. The number of workplace violence and harassment complaints filed
and the disposition of such complaints.

3. A complaint of workplace harassment or violence against the Chief of Police
or a Deputy Chief of Police shall be provided to the Police Services Board.

As well, Tab 8 contains the Service's 2021 and 2022 reports to the Board.

Tah 7 contains the Board's policy on 'Positive Workplace Culture' and the Service's
2021 and 2022 reports to the Board. The policy sets out the Board's policy statement,
the duties of the Chiel and mandates an annual report to the Board.

Tab 8 contains the Board's "Administration of Human Resources” policy which was
revised on September 20, 2022, and contains the Board's policy statement, the duties
of the Chief and an annual reporting requirement.

Tab 9 contains the Board's ‘Discipline of Members' policy statement and was drafted in
anticipation of the enactment of the Community Safely and Policing Act. It sets out the
principles the Chief is to apply when meting out discipline and contains the following
reporting requiremenls:

Twice a year a report shall be prepared and presented to the Board that
includes a summary of:

a) The type of misconduct or unsatisfactory work performance that
occurred
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b The Division and/or Linit that the member was assigned to when
the misconduct occurred

c) The number and type of disciplinary measures imposed

d) A comparison to the previous reporting period's statistics

Tab 9 also contains the reports to the Board for 2021 and 2022,

It may be recalled that this 5. 25 investigation began in May 2019 and was based upon
complaints that arose before that time. These policy initiatives only became etfective in
July 2020. They mark a considerablke leap forward in articulating policy positions on
these topics, the duties of the Chief, and the reguirements to report to the Board. The
Commission is of the view that thess new policy statements and follow-up repors
satisfy the Board's obligations fo provide oversight on thesa issues. Accordingly, the
Commission has no Recommendations related to this Term of Reference.

On the other hand, the Board was aware of both the nature of and the contents of the
complaints. The Board presented no evidence to the Commission that they did any
active investigation into any or all the complaints. The Board disregarded the fraquent
requests of the Commission for assistance.

5.21; 5.14 (1) {I); .14 (2) (a); 8.21(2)1);
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S.14 (1) (), 5.14 (2) (a);

The Board was aware of the numerous court proceedings and, actually, took part in
some of them. It had the capacity to expedite this investigation by assisting the
investigators in getting speedy access to the requesied documentation. The Board
declined 1o do so.

The Board's response to the complaints was to draft and enact policies which were, on
their face, satisfaclory, However, oversight means more than satisfactory policies. It
also means recognizing a problem and taking active steps to resolve it. This includes
assisling oversight agencies in performing their legislated tasks. In this, the Board
failed.
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Terms of Reference #9
Whether

acted in an overbearing, intimidating, harassing,
and/or tyrannical manner towards sworn and/or civilian members of
the Service, and/or allowed, encouraged, tolerated, and/or requested
subordinates to act in an overbearing, intimidating, harassing , and/or
tyrannical manner towards other sworn and/or civilian members.

This Term of Reference focuses on

lssues involving are also addressed under TOR #1 and #3, and
those involving under TOR #7. The discussion under this
Term expands upon comments contained in the aforementionad TORs. Here, the
Commission makes the following Recommendation:

Recommendation #15: All supervisors receive further instruction and training
regarding their responsibilites under the Respect In The Workplace Directive
HR-02-011, and in particular, the duty under 5. 5 of the Directive to “immediately
contact the respeact in the workplace commitiee upon receiving & complaint of
workplace harassment or violence ... or being made aware of harassing or
violent behawviour,”

5.21; 514 (1) (1}; 5.14 (2) (a); S.21{2)(f);
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Page 141 to/a Page 142
withheld pursuant to section f sont retenues en vertu de larticle
821,814 (1)(); 5.14(2) (a) ; S.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



Findings

For this reason, the Commission recommends that all supervisors receive further
instruction regarding their responsibilities under the Respect In The Workplace Directive
HR-02-011, and in particular, the duty under s. 5 of the Directive to “immediately contact
the respect in the workplace committee upan receiving a complaint of workplace
harassment or violence ... or being made aware of harassing or violent behaviour.”
Thus, the Commission makes this Recommendation:

Recommendation #15: All supervisors receive further instruction and training
regarding their responsibiliies under the Respect In The Workplace Direclive
HR-02-011, and in particular, the duty under . 5 of the Directive to “immediately
contact the respect in the workplace committee upon receiving a complaint of

workplace harassment or violence ... or being made aware of harassing or
violent behawviour.”

5.21; .14 (1) (I); S.14 (2) (a); S.21(2)(P);
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Terms of Reference #10

Whether provided false testimony under
oath

The background to this TOR may be found under TOR #2.

After an investigation, Commission investigators found this allagation to be
substantiated.

S.21; 814 (1) (), $.14 (2) (a); S.21(2)(0;

Motwithstanding the withdrawal, the Commission recommends that the Board establish
a policy that a copy of the investigative report presented to the Chief under farmer PSA
85. T6(9) be memorialized and included as part of the Board's responsibilities to “review
the Chief of Police's administration of the complaints system under Part V" pursuant to
PSA ss. 31(1)(j} during the transitional paried to the new Community Safety and
Policing Act.'* The Commission notes that under ss. 31(i) of the CSPA, Board
members conlinue to remain responsible for monitoring the chief's handling of discipline
within the police service.

The concept of a 'written report’ remains relevant under the CSPA. Ss. 198(6) of the Act
slates.

Once an investigation under this section is concluded, the person conducting the
investigation shall prepare a written repor summarizing its findings and shall
provide a copy of the report to the investigated officer unless, in the chief of
police’s apinion, to do so might prejudice an investigation or prosecution ..,
[emphasis added].

And s5. 201(1)(a) slales:

143 As mentioned, under ‘Change in Governing Legislation’ in the Introeduction, under
O.Reg 125/24 to the CSPA entitled ‘Transitional Matters', matters that begun under the
PS5A are largely ‘grandfathered’ until complation.
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Before imposing a disciplinary measure or combination of disciplinary measures
under section 200, the chief of police, police service board or Minister, as the
case may be, shall, provide relevant information concarning the matter, including
the written report prepared under subsection 198 (6), and written notice stating
the reasons for imposing the disciplinary measure or measures 1o the police
officer [emphasis added).

5.21; 8.14 (1) {I); 5.14 (2) (a); 5.21(2)(F);

Under the CS5PA, the following Recommendation would be a useful one 1o prevent a
repeat of the issues arising in future situations.

Recommendation #16: The Board establish a policy that a copy of the
investigative report referred 1o in either s5. 76(9) of the former Police Services
Act or 55. 198(6) and 201 (a) of the current Community Safefy and Policing Act be
memorialized and included as part of the Board's responsibiliies under ss.
37(1)ii) of the CSPA to *monitor the chief of police's handling of discipline within
the police service.”
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Terms of Reference #11

Whether ever utilized powers under s. 76 of the
PSA to initiate, threaten to initiate, and/or maintain complaints against
sworn members of the Service as an improper form of reprisal,
intimidation, and/or coercion.

Under 5. 41 of the former PSA and s. 79 of the current GSPA, the Chief is responsible
for discipline within the Service. Further, former PSA s. 76 granted and CSPA 5. 198
currently grants the Chief the authority to *make a complaint ... about the conduct of a
police officer ...." typically referred o as a Chief's complaint or an internal complaint.
Under the CSPA, unlike the former PSA, the Chief now has a discretion not to
investigate a complaint. However, once the Chief decides to investigate, the resulls can
lead to significant employment consequences up to dismissal. Thus, while on the one
hand discipline is essential within a para-military organization such as policing, on the
other hand, its improper use can lead to a toxic work environment. '+

The original complaint letters and interviews supported four instances of alleged misuse
of those disciplinary powers. Senior Command was involved in a series of allegations
against

(a) attempted to bribe and coerce witnesses in the
arbitration,

() provided false or misleading information to
in the same arbitration; and

{c) breached the Respect In the Workplace
Directive by conducting surreptitious surveillance on

As well, there is a review of:

S.21; S.21(2)",

49 As stated by Penny J. in Martin v. OCPC 2010 ONSC 1116 at para. 65: “A paolice
foree is a para-military arganization whose members are authorized in appropriate
circumstances o use force, including lethal force. In a para-military organization like a
police service, maintenance of the chain of command is essential, Durham Regional
Police Service v. Sowa, 2019 ONSC 1902 (Div. Ct.) at para. 38."
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Page 147 to/a Page 150
withheld pursuant to section f sont retenues en vertu de larticle
821,814 (1)(); 5.14(2) (a) ; S.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privée



Page 1351 to/a Page 152
withheld pursuant to section f sont retenues en vertu de larticle
S19.521.8.14 (1) (1) $.14 (2) (a); S.212){f) |

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



Page 153 fo/a Page 155
withheld pursuant to section f sont retenues en vertu de larticle
521,514 (1) () ; .14 (2) (a) ; 5.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



Page 156
withheld pursuant to section f sont retenues en vertu de larticle
S19.521.8.14 (1) (1) $.14 (2) (a); S.212){f) |

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



Page 157
withheld pursuant to section f sont retenues en vertu de larticle
521,514 (1) () ; .14 (2) (a) ; 5.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae
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Terms of Reference #12

Whether
engaged in corrupt and/or discreditable practices regarding
secondary employment, promotions, and/or pay raises of other
members of the Service.

Secondary employment issues arose in three contexts;

The Commission makes no Recommendations in relation to this TOR.

S21: 814 (1) (1) S.14(2) (a) S 212N
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Page 160
withheld pursuant to section f sont retenues en vertu de larticle
521,514 (1) () ; .14 (2) (a) ; 5.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



Terms of Reference #13

Whether
ignored, covered-up, attempted to cover-up, allowed,
tolerated, encouraged, participated in, and/or were willfully blind to
potential and/or alleged criminal conduct and/or misconduct (as
defined in the PSA and its regulations) committed by and/or directed
towards subordinates.

The complaints underlying this Term of Reference relate to two maior concemns:

S.21: S.14 (1) (I S.14 (2) (a); S21(2)(N;

Commission does not have the jurisdiction to pursue
disciplinary charges against the Commission has concluded that the
complaints invalving _ Incidents ought not to lead 1o
Recommendations for further misconduct or criminal charges. However, it makes the
fellowing systemic Recommendations in relation to the

Recommendation #17: All Professional Standards Unit files be closed by way of
a memarandum to file copied to the Chief explaining the reason for closure.

Recommendation #18: Information in all Professional Standards Unit files have
access restricted to those in that Unit and those officers in the appropriate chain
of command up to the Chief. Any breach must be treated as misconduct under
either the Code of Conduct in the Community Safety and Policing Act for swom

members or a disciplinary issue under the Collective Bargaining Agreement for
civilian members.
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Page 162 to/a Page 173
withheld pursuant to section f sont retenues en vertu de larticle
821,814 (1)(); 5.14(2) (a) ; S.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



The closest the Commission can come to an answer as to why made this
order is from an exchange with PSU who was one of the officars
subject to the Trespass order.

S.21: .14 (1) (I S.14 (2) (a); S.21(2)f);
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§.21; 5.14 (1) (I}, S.14 (2) (a), S.21{2)(1);

The only reasonable inference the Commission can draw is that
was improperly interfering in a legitimate investigation to the benefit of
While the Commission has no jurisdiction over
it makes the following Recommendation in an attempt to
gnsure that similar interference in a PSU investigation does not happen again.

Recommendation #17: All Prolessional Standards Unit files be closed by way of
a memorandum to file copied to the Chief explaining the reason for closure.,
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Page 176
withheld pursuant to section f sont retenues en vertu de larticle
521,514 (1) () ; .14 (2) (a) ; 5.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



§.21: 5.14 (1) (1) 5.14 (2) (a); 5.21(2)(1;

Moreaver, the two incidents raise guestions about a civilian member having access to
confidential information. PSU files contain information of a sensitive nature and must be
treated in a confidential manner. While the Chief must be informed of major dacisions
made by the Unit, the flow of information from the Unit must be restricted from the
responsible Superintendent to the appropriate Deputy Chief and then the Chief, which
leads the Commission to make the following, perhaps self-evident, Recommendation: '
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Recommendation #18: Information in all Professional Standards Unit files have
access restricted to those in that Unit and those officers in the appropriate chain
of command up to the Chief. Any breach must be freated as misconduct under
either the Code of Conduct to the Community Safety and Policing Act for sworn
members or a disciplinary issue under the Collective Bargaining Agreement for
civilian members.
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Terms of Reference #14

Whether improperly
influenced and/or prevented investigations into alleged violations of
the Controlled Drugs and Substances Act.

TOR #14 focuses on allegations involving DRPS : ~outlined in
letter to the Solicitor General He wrote that the officer is
a long-standing friend of and was treated with favouritism in his
dealinas leadina to the receiot of secondary emplovment approval
% As well, the complaint

alleged a conflict of interast between

S.21; 5.14 (1) (1), S.14 (2) (a). 5.19 (a), S.21(2){f;

After listing the Recommendations with respect to this TOR, some background is
provided with respect to Secondary Employment Application

The Recommendations are the following:
(a) Regarding External Counsel:

Recommendation #19:

Further, the Board shall direct the Service to requira in all of its retainer
agreements with external legal counsel that external counsel must infarm the
Chief in a timely manner of any conflict of interest or potential conflict of interest.

' Pursuant to PSA s. 49, a member must disclose a request for secondary
employment if it may be in violation of the conflict provisions and the Chief decides the
member is permitted to engage in it. However, DRPS permits the member to decide if
there may be a contravention of the section: "So secondary activity is {inaudible) in our
policy is passive on the employer-, they have to tell you if they're in a conflict": Interview
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(b) Regarding the Secondary Activities Directive:

Recommendation #20: Section 12 of the Secondary Activities Directive HR-02-
001 be amended to ensure that any application for secondary employment
include copies of relevant licences or other required approvals.

521, 314 (1) {); 5.14 (2) (a); 5.19 (a); 5.21{2)(f);
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Page 181 to/a Page 182
withheld pursuant to section f sont retenues en vertu de larticle
521,514 (1) () ; .14 (2) (a) ; 5.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



Page 183 to/a Page 186
withheld pursuant to section f sont retenues en vertu de larticle
S19.521.8.14 (1) (1) $.14 (2) (a); S.212){f) |

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



As a rasult, the Commission recommends:

Recommendation #19: The Board consider directing the Service to make
further inquiries to satisfy the question

was in a confiict
Further, the Board shall direct the Service o reqguire in all of its relainer
agreements with external legal counsel that external counsel must inform the
Chief in a timely manner of any conflict of interest or potential conflict of interest.

S.21, 514 (1) {(I); S.14 (2) (@), §.19 (a); S.21(2)00);
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Page 188
withheld pursuant to section f sont retenues en vertu de larticle
S19.521.8.14 (1) (1) $.14 (2) (a); S.212){f) |

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



S.19; 5.21; S 14 (1) (I); 5.14 (2) (@); S.21(2)(1);

In the Commission’s view, the way 10 ensure no repetition is for
the Service fo amend the Secondary Activities Directive to ensure that any future
application for secondary employment include copies of any required licences or other
required approvals. Accordingly, the Commission makes the following
Recommendation:
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Recommendation #20: Section 12 of the Secondary Activities Directive HR-02-
001 be amended to ensure that any application for secondary employment
include copies of relevant licences or othar required approvals.

. ) . - Accordingly, the Gommission
recommends that Section 12 of the Secondary Activities Directive HR-02-001 be
amended to ensure that any application for secondary employment include copies of
any required licences or other required approvals.

5.19: 5.21: S 14 (1) (1): S.14 (2) (a); 5.21(2}1):
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Page 191
withheld pursuant to section f sont retenues en vertu de larticle
521,514 (1) () ; .14 (2) (a) ; 5.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privée



S.21; 5.14 (1) (), .14 (2) (a); S.21(2)(N;

Findings

Tuming to the question of whether improperly
influenced investigalions into alleged viclations of the Confrolied Drugs and Substances
Act, this allegation is not substantiated for the following reasons. The Service began an
investigation into the existence of | and the
investigating officers were put on nofice

shut down business shortly thereafter. Without
evidence of actual purchases of marijuana products, the officers had ne grounds to
charge under the CDSA.
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5.21, .14 (1) (), 5.14 (2) (a), 3.21(2)(T),

If the Board in future is assured of receiving copies of all reports by external
police agencies conducting investigations of Durham Regional Police Service members,
as recommended in TOR #4, the lack of dus diligence seen in the failure of the Service
to charge a member in similar circumstances is less likely to be repeated in the fuiure.

since the time of the application in 2013, the Service significantly revised its
Secondary Activity Directive, effective December 2018, no doubt in response to the
Q.P.P. recommeandations in this area. Now, the applicant must indicate that he or she
has all the relevant permits and/or licences on the first page of the form. The Directive
has also added a clause (s. 9.2) which states that the secondary employment activity
must not “tend to bring the reputation of the member or the DRPS into question.”

218 Former PSA ss. 76(4).
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As previously noted. the Commission is recommending that the Secondary Activities
Directive be amended to ensure that any application for secondary employment include
copies of required licences, permits or other approvals,

The Commission further daclines from recommending sanctioning of members of the
DRPS involved in the application process, even though there was a lack of due
diligence in insisting on production of the licence.

S.21, S14 (1) (Iy; 5.14 (2) (a); S.19 (a); S.21(2)N;

the Commission makes the following recommendations:

Recommendation #19: The Board consider directing the Service to make
further inquiries to satisfy the question of whether

was in a conflict
Further, the Board shall direct the Service to require in all of its retainer
agreaments with external legal counsel that external counsal must inform the
Chief in a timely manner of any conflict of interest or potential conflict of interest.

Recommendation #20: Seclion 12 of the Secondary Activilies Direclive HR-02-
001 be amended to ensure that any application for secondary employment
include copies of relevant licences or other required approvals.

194

Page 194



Terms of Reference #15

Whether the Board has displayed proper oversight regarding
complaints about members of the senior administration of the
Service.

Please refer to the introductory comments at the beginning of TOR #2 entitled “The
Role of the Board In General.”

For the purpose of this TOHR, the Gommission is focusing on complaints against
in the time frame of
leading it to make the following Hecommendations:

Recommendation #21: The Service shall provide the Board at every regularly
scheduled Board meeting a written report of all disciplinary matters invelving
members of the Service and its administrative staff and the Board shall
proactively make inguiries regarding such disciplinary matters, even if they do not
invalve senior adminisiration.

Recommendation #22: The Chief table annually with the Board as part of the
public record an educational fund report containing available funding, the names,
amounis of funding, what educational opportunity the recipients are pursuing,
and whether the recipients complated the funded educational programme.

Recommendation #23: The Chiel provide any reporls he receives related o
disciplinary matters to the Board (as noted in Recommendation #21), and their
receipt be noted in the minutes.

Recommendation #24: The Board receive ongoing training with respect to its
role in the supervision and governance of the Service and the role of provineial
bodies responsible for oversight of Police Services and Boards.

Recommendation #25: The Board carefully monifor any litigation by the Sermvica
against pravincial bodies responsible for oversight over Boards and chiefs such
as the Inspector General of Policing and the Law Enforcement Complaints
Agency.
Recommendation #26: The Board direct the Service to conduct an audit for a
period of up to five vears

21; 5.14 (1) (I); S.14 (2) (a); S.21(2)(f);

Recommendation #27: The Board direct the Service to consider emplaying
internal legal counsel as a cost-reducing measure.
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Recommendation #28: The Board direct the Service to retain a primary law firm,
and a secondary law firm in order to provide the Service with a choice of
alternate counsel when appropriate, through a Requesi for Proposal procass. All
external counsel must be subject to a written retainer agreement that specifies,
amaong ather usual terms, what is the appropriate level of interaction between the
law firm and members of senior command (including for example, attending
social events, meals, gifts, sporting evenis, joint vacations, etc), all of which is to
be reported to the Board at least annually.

Recommendation #29: Retainer letters referred to in Recommendation #28
should require external counsel to provide a reasonable estimate of legal fees
and expenses for services upon request.

Recommendation #30: Going forward, the Board direct the Service to conduct
an annual audit of legal billings supervised by someone with appropriate legal
training and experience.

Recommendation #31: Each of the Board and Service provide a written report
to the Regional Municipality of Durham itemizing the legal costs each has
incurrad in connection with the Commission’s investigation since its inception in
2019,

These recommendations regarding the retention of external counsel focus en pelicy and
are being suggested in an attempt to assist the Service and Board on finding a path
forward which will provide the Durham taxpayers with independent and cost-effective
legal advice.

5.21, 3.21(2)0;

However, before discussing the question of Board oversight of
those in senior administration in more detail, it may be worthwhile to take a step back
and consider discipline in a larger context within the time frame of this investigaton

Owersight regarding complaints of senior administration members for the purposes of
this 5. 25 investigation was stalutorily governed in the following manner under the
former PSA. Members of a police service were prohibited from complaining about the
conduct of a chief or deputy through the OIPRD by virtue of former PSA ss. 58(2).6.
Thus, all membears had to submit their complaints to the Board, and the Board decided
whether it would make a complaint against its chief or deputy under former PSA s. 77.
The Board then investigated the complaint, and if it was of the view that the conduct
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may have constituted misconduct, the Board asked the Commission to assign the
investigation to another police service.*'”

At the end of the investigation, the outside agency reported back to the requesting
Board by way of a written report. If the allegation was unsubstantiated, the Board took
no action. If substantiated, either the Board or the Commission held a hearing or
engaged in informal resolution. If there was a hearing, the chief or deputy faced a
penalty up to dismissal if found guilty of misconduct.

S5.21, 314 (1) (1), .14 (2) (a), S.21(2N[),

With respect to civilian members, complaints against them were govermed by PSA Part
Vill and the terms of their collective bargaining agreement. While the Board is the
official employer of the civilian members, it has largely delegated its responsibility for
grievances and arbitration to the Service.?'® In the event the Board denied a grievance,
the Service's Human Resources and legal team managed the process. If a sefflement
was reached, its terms far approval were presented at the Board's next meeting.

The Police Services Act was repealad on April 1, 2024, and replaced by the Communify
Salety and Polficing Act. Under the current Act, members ol a police service may not
complain about misconduct of their chief to the Complaints Director or the Inspector
General: CSPA, 5. 107 and 5.154. However, the Complaints Director may investigate
chiefs and deputy chiefs, and if the Director has reasonable grounds fo believe that
misconduct has occurred, he or she may refer the matter to the appropriate “designated
authority” which is the relevant police service's board: C5PA s. 151 and s, 168, The
board then may mete out discipline or refer the mafter to an adjudicator.

217 The investigative agency could have been the Commission.
M3 PSA ss. 31(2) stated, “The members of the police force ... are under the Board's
jurisdiction.” The CSPA has a similar provision: 37 (1) states: A police service board
shall ... {b) employ members of the police service, and (c) appoint members of the
police serice as police officers;
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The overall construct meant that the chief was responsible for all disciplinary matters
but for ones involving him/ herself or depuiies, which fell under the jurisdiction of the
Board.

As a result of 5. 220 of the CSFA, Is no longer a member of the SOA, but
continues to be under the direction and management of the Chief, The Board continues
to have the same status of employer — either the signatory of the SOA collective
agreement or by way of employment contract or Board by-law. The Board cannct direct
the actions of any of the exempt status employees under the CSFPA=0

5.21: 5.14 (1) (I): 5.14 (2) (a); 5.21(2)(D):
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Page 199 to/a Page 202
withheld pursuant to section f sont retenues en vertu de larticle
521,514 (1) () ; .14 (2) (a) ; 5.21(2)(f) ;

of the Freedom of Information and Protection of Privacy Act / du loi sur F'accés a I'information et la protection de la vie
privae



Allin all, the Commission is satisfied that the Board dealt appropriately with its

oversight function in these instances.
The Commission is not considering the complaint against for
alleged Highway Traffic Act ticket fixing because the allegation

and no complaint was brought to the attention. Also,

the complaint lacks any corroboration. If one were brought to anyone's atlention, it
should have been investigated criminally as an obstruction of justice and not as a
misconduct issue.

Further, the Board had no jurisdiction within the time frame of this invesfigation to
address complaints against due to his status as a membaer of the
Senior Officers’ Association, and therefore reporting to the Chief.#%5

Similarly, while the Commission is not considering the allegation as
one that would fall under the Board's jurisdiction, it did come to its attention. The
it had been investigated, and was

exonerated, when it appears that was not the case. However, there is no indication
that the Board received any repor regarding his exoneration.

S.21; 514 (1) (I); 5.14 (2) (&), S.21(2)(1);
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In the Commission’s view, the Board should be more fully apprised of any request
it makes of the Chief for information regarding disciplinary matters.

521, 514 (1) {I); 5.14 (2) {a), S.21(2){f;

Accordingly, this leads the Commission to make
the following recommendabon:

Recommendation #21: The Service shall provide the Board at every regularly
scheduled Board meeting a written report of all disciplinary matters invalving
members of the Service and its administrative staff and the Board shall
proactively make inguiries regarding such disciplinary matters, even if they do not
involve senior administration.

Similarly, the Board needs more information regarding the recipients of the
educational fund. The question of the payment of ition fees is also discussead in
TOR #4. Minimally, it cught to receive a report containing the available funding,
names, amounts of funding, whal educational opportunity the recipient is pursuing,
and whether the recipient completed the educational programme. This report
should be filed with the Board as part of the public record in order to dispel
suspicions of favouritism in the allocation of these funds. Therefore, the
Commission makes this Recommendation in an attempt to infuse mere
accountakbility and transparency into the allocation of educational funds:

Recommendation #22: The Chief table annually with the Board as part of the
public record an educational fund report containing available funding, the names,
amounts of funding, what educational opportunity the recipients are pursuing,
and whather tha racipiants complated the funded educational programme.

Thus, the Commission makes the following recommendation:

Recommendation #23: The Chief provide any reports he receives related to
disciplinary matters to the Board (as noted in Hecommendation #21), and their
receipt be noted in the minutes.

The Commission cannot leave the discussion under this TOR without commenting on
the Board's reaction to the Commission’s s. 25 investigation. The Board joined the
Service's Judicial Review Application to seek to stop the Commission from cantinuing
with its 5. 25 investigation and to rescind the Commission's decision to appoint an
Administrator to oversee disciplinary responsibilities,
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S.21, 514 (1) (1), S.14 (2] (a), S.21(2WT);

[79] It was reasonable for the Commission to take the public interest in the
integrity of its investigation into account when determining whether the Interim
Order was necessary. This is particularly true where the potential impediment
to the Commission's impartial investigation and public confidence in the
investigation is one of the very ills which the Commission has been asked

to inquire into and which it determined must be investigated. Ensuring the
public has confidence in the investigation ensures confidence in policing,
which in turn ensures effective policing.
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The Commission existed to investigate allegations of misconduct at the highest level of
policing — chiefs, deputy chiefs and police service board members — with the goal of
facilitating public confidence in police leadership. While the Commission takes no issue
with non-production based upon solicitor-client privilege, that privilege may be waived
by the client. In the spirit of public confidence in policing, which can ensure effective
policing, it behooved the Chief and his counsel in a request for emails by a statutorily
mandated provincial oversight body for documents potentially coverad by privilege fo
waive that privilege or, at a minimum, provide the Commission with enough information
to allow it to make an informed decision on the question without the necessity of
bringing a Stated Case Application.

While the Service had the right to commence this litigation and the Board a similar right
to join the Service in pursuit of these judicial remedies, it did not, in the Commission's
view, behoove the Board with significant oversight responsibilities of its own to attempt
to stop the Commission from carrying out its statutory duties to conduct an investigation
and appaint an Administrator. It is the Commission's opinion that the Board should not
have taken or supported these cbstructive actions.

Finally, on this point, the Board under former F5A 5. 39 was responsible for submitting
a budget to its municipal council and remains responsible under CSPA s. 50. As
decumented in Part |, the Beard and the Service have been involved in multiple
unsuccessful court actions against the Commission related to this investigation. As well
as the aforementioned Judicial Review, the Service — joined by the Board — filed and
then withdrew another Judicial Review Application challenging the Commission’s Order
extending its appointment of an Administrator.

The Board was not a party to the Service's unsuccessful attempt to force the

Commission to retum . . 23 The Commission
notes that the Justice in that case ordered that the Service pay $65,000.00 to the
Commission, which, along with legal fees, were ultimately borne

by the Durham regional taxpayer. *3 In the Commission's view, the Board could have
(and should have) ordered the Service to tum over the documents. It had the ability to

<21, 5.14 (1) (1), 3.14 (2) (&), S.21(2)(1);
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greatly shorten the length of this investigation, save the Durham taxpayer a
considerable sum, and failed to exercise this power.

In fact, the Courts have been critical of the Service in many of the cases that it initiated
to challenge the Commission's oversight. A.J. Frank admonished the Sarvice for having
“unnecessarily lengthened the hearing and made it more difficult."*** Penny J. described
the Service's position as baing "clearly” wrong, "minimizing” the issues, premised on

“misunderstandings,” “unworkable,” and “contrary to the express language” of an
unambiguous statute.="

Funding of litigation against the Commission is expensive —in an email response to a
request by a CBC reporter, the Board wrote that it had spent "approximately $500,000
in legal expenses .. since the investigation began."= |

) It is the Commission’s opinion that the Board and
Service are responsible for an unjustified significant expenditure of taxpayer funds in
resisting and obstructing a lawful investigation by its statutorily appointed eivilian
oversight body, which investigation was requested by the Solicitor General of the
Province of Ontario. The taxpayers of Durham have a right to know how much the
Board and Service have paid to resist the Commission's investigation.

The Service's history of aggressive litigation demonstrates a pressing need to
determine whether taxpayers are receiving value for money.

S.21, 514 (1) (1); S.14 (2) (a); S.21(2N1);

The Board is responsible for presenting estimates to its municipal council for the
purpose of providing adequate and effective police services that meets the need of the
community.=* Those estimates form the police budget, after approval by municipal

e% Ihid at para. 53.
3 Martin v. OCPC, 2020 ONSC 1116 at paras. 41, 57, 68, 89, and 102.
23 Email response by DRPSB to query from CBC reporter dated June 13, 2024,
23 Former PSA s. 39 & CSPA 5. 50.
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council, costs paid for by its taxpayers. Such costs, collateral 1o public safety concerns,
will inevitably have a deleterious effect on public confidence in policing.

Accordingly, the Commission makes the following recommendations:

Recommendation #24: The Board receive ongaing training with respect to its
rale in the supervision and governance of the Service and the role of provincial
bodies responsible for oversight of Folice Services and Boards.

Recommendation #25: The Board carefully monitor any litigation by the Service
against provincial bodies responsible for oversight over Boards and chiefs such
as the Inspector General of Policing and the Law Enforcement Complaints

Agency.

Recommendation #26: The Board direct the Service to conduct an audit for a
period of up to five years
21, 514 (1) (1); S.14 (2) (a); S.21(2){(N;

Recommendation #27: The Board direct the Service to consider emplaying
internal legal counsel as a cost-reducing measure.

Recommendation #28: The Board direct the Service to retain a primary law firm,
and a secondary law firm in order to provide the Service with a choice of
alternate counsel when appropriate, through a Request for Proposal process. All
external counsel must be subject to a written retainer agreement that specifies,
among other usual terms, what is the appropriate level of interaction between the
law firm and members of senior command (including for example, attending
social events, meals, gifts, sporting events, joint vacations, #tc), all of which is 1o
be reporied to the Board at least annually.

Recommendation #29: Retainer letters referred to in Recommendation #28
should require external counsel to provide a reasonable estimate of legal fees
and expenses for services upon request.

Recommendation #30: Going forward, the Board direct the Service to conduct
an annual audit of legal billings supervised by someone with appropriate legal
training and expanance.

Recommendation #31: Each of the Board and Service provide a written report
to the Regional Municipality of Durham itemizing the legal costs each has
incurred in connection with the Commission's investigation since its inception in
2019.
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As mentioned. these recommendations regarding the retention of external counsel
focus on policy and are being suggested in an attempt to assist the Service and Board
on finding a path forward which will provide the Durham taxpayers with independant and
cost-affective legal advice.
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General
In an attempt to ensure accountability from both the Service's Chief and the Board, the
Commission makes the following recommendations regarding implementation of these
recommendations:

Recommendation #32: The Chief report his response to the Commission's
recommendations involving the Chief every six months after the release of this

Report to the Board and the Executive Chair of Tribunals Ontario or his
SUCCESE0r.

Recommendation #33: The Board report its response to the Commission’s
recommendations involving the Board every six months after the release of this
Report to the Executive Chair of Tribunals Ontario or his successor, and its
response fo the Chiefs Report referred to in Recommendation #32 one year after

the release of this Report to the Executive Chair of Trbunals Ontario or his
SUCCEss50r,

Respectiully submitled,

* .

Vs

Sean Weir, KC
Executive Chair, Tribunals Ontario
Chair, Ontario Givilian Police Commission

Date: July 25, 2025
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